United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






United States Court of Appeals for the 

District of Coluinbia 


APRIL TERM. 19$5 

No. 6558 ¥*$ 


- 


LEWIS SALTZ AXI) S. THOMAS SALT/, 

APPELLANTS, i 


SALTZ BROTHERS, INC., A PCRpjlRTED CORPORA¬ 
TION, DAVID T. LANGROCK, j AND LA NO ROOK 
CLOTHING COMPANY, INC., A| CORPORATION. 


APPEAL FROM THE SUPREME COURT OlP THE DISTRICT OF 


COLUMBIA. 


FILKI) SEPTEMBER *23, 11935. 


PRINTED OCTOBER 24, 1935. 









United States Court of Appeals for the 

District of Columbia 1 

APRIL TERM, 1935 

No. 6558 


LEWIS SALTZ AND S. THOMAS SALTZ, 

APPELLANTS, 


vs. 

SALTZ BROTHERS, INC., A PURPORTED CORPORA¬ 
TION, DAVID T. LANGROCK, AND LANGROCK 
CLOTHING COMPANY, INC., A CORPORATION, AP¬ 
PELLEES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original Print 


Caption . a 1 

Bill of complaint for receiver . 1 2 

Plaintiffs Saltzs’ Exhibit No. 1. 19 14 

2 . 20 14 

3 . 36 23 

4 . 40 25 

Rule to show cause. 43 2S 

Marshal's return . 44 2S 

Memorandum : Hearing on rule to show cause continued.... 44 2S 

Motion to dismiss bill of complaint and to discharge rule.... 45 2S 

Notice and service .. 47 29 

Order dismissing bill of complaint and discharging rule to 

show cause, appeal noted, &c. 48 30 

Memorandum: Cost bond on appeal .$100 approved and filed 49 31 

Assignments of error . 50 31 

Designation of record . 52 32 

Clerk’s certificate . 54 32 


Judd & Detweiler (Inc.), Printers, Washington, D. C., October 18, 1935. 
—6990-C 
















I 


United States Court of Appeals 

District of Columbia 



ithe 


No. 6558. 

Lewis Saltz et al., Appellants, 

vs. 

Saltz Brothers, Inc., &c., et al. 


a Supreme Court of the District of Columbia. 

Equity. 

No. 58906. 

Lewis Saltz, S. Thomas Saltz, Plaintiffs, 


vs. 

Saltz Brothers, Inc., a Purported Corporation; David T. 
Langrock, Langrock Clothing Company, Inc., a Corpo¬ 
ration, Defendants. 


United States of America, 
District of Columbia, ss: 


Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in saijl Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 In the Supreme Court of the District of Columbia. 

Holding an Equity Court. 

Filed June 19, 1935. 

Equity. 

No. 58906. 

Lewis Saltz, S. Thomas Saltz, Plaintiffs, 

vs. 

Saltz Brothers, Inc., a Purported Corporation; David T. 
Langrock, Langrock Clothing Company, Inc., a Corpo¬ 
ration, Defendants. 

Bill of Complaint for Receiver. 

To the Honorable, the Justices of said Court: 

The Bill of Complaint of Lewis Saltz and S. Thomas 
Saltz respectfully show’s: 

1. That they are citizens of the United States, residents 
of the District of Columbia, and are of full age and bring 
this suit in their own right as stockholders, officers and 
creditors of the defendant corporation, Saltz Brothers, Inc. 

2. The defendant, Saltz Brothers, Inc., a purported cor¬ 

poration, is sued in its own right. 

2 3. The plaintiffs are without knowledge of the 
citizenship! of the defendant, David T. Langrock, but 

aver he is a resident of the City of New Haven, State of 
Connecticut, and is sued as a stockholder and officer of the 
purported defendant corporation, Saltz Brothers, Inc. 

4. The Langrock Clothing Company is a corporation, the 
entire stock of which is owned or controlled by the defend¬ 
ant Langrock, and is sued as a stockholder of the purported 
defendant corporation, Saltz Brothers, Inc. 

5. The defendant, Saltz Brothers, Inc., was incorporated 
under the law’s of the State of Connecticut on, to wit, the 
eighth day of August, 1929, for the purpose of engaging in 
the retail men’s clothing and haberdashery business in the 
District of Columbia. 

6. The said defendant, Saltz Brothers, Inc., while in¬ 
corporated under the law r s of the State of Connecticut, with 
the exception of tw’o short ventures in the State of Virginia 
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and North Carolina respectively, which have lon£ since 
been abandoned, has had and maintained its entire business 
and assets, and conducts its business in the City of | Wash¬ 
ington, District of Columbia, in and upon premises located 
at 1341 F Street, Northwest. All of its assets, consisting of 
stock in trade, accounts receivable, cash on hand jand in 
banks, fixtures and paraphernalia of traqle, are 
3 within the said City of Washington and said District, 
and it is exercising and operating exclusively] its en¬ 
tire business functions within the District of Columbia. 
Plaintiffs aver that while the said Saltz Brothers, I]|ic. was 
originally, for its convenience and purposes, incorporated 
under the laws of the State of Connecticut, nevertheless, in 
truth and as a matter of fact and to all legal intehts and 
purposes, it is a concern purely local to the District of 
Columbia, having its property, affairs and concents, and 
doing its business wholly within said District of Columbia. 


7. Sections 21 and 22 of the Corporation Laws 
State of Connecticut provide as follows: 


of the 


Sec. 21. Annual Reports.—The president and treasurer 
of each corporation having capital stock, except bank^, trust 
companies, insurance and surety companies, building and 
loan associations, railroad or street railway companies, ex¬ 
press companies and public service companies hs de¬ 
fined in section 3577, R. S. 1930 shall, annually, on or be¬ 
fore the fifteenth day of February or August, makb, sign 

and swear to and file in the office of the secretarv of the 

•/ 

state a certificate setting forth as of the first day of Janu¬ 
ary or July immediately preceding (1) The name, residence 
and post office address of each of its officers and directors; 
(2) the amount of its subscribed capital stock whibh has 
not been paid for in full, with the amount due thereon; (3) 
the location of its principal office in this state, with the 
street and number, if any there be, and the name of the 
agent or person in charge thereof upon whom process 
against the corporation may be served. The seqretary 
shall thereupon file such certificate and shall furnish] a cer¬ 
tified copy of such certificate to the persons filing thO same, 
who shall forthwith cause such certified copy to be filed in 
the office of the town clerk of the town in which such cor¬ 
poration is located, and such town clerk shall index and 
keep the same in files used exclusively for the filing of an- 
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nual reports of corporations. The secretary of the 
4 state shall, at least ten days prior to the date on 
which any corporation should have filed such certifi¬ 
cate in the preceding year, mail to such corporation a blank 
form for the making of such certificate. On the thirtieth 
days of March and September the town clerks of the sev¬ 
eral towns shall report to the secretary of the state the 
names of all corporations whose annual returns have been 
filed for record during the preceding six months in accord¬ 
ance with the provisions of this section, and the secretary 
shall report to the attorney general, every six months, the 
names of all corporations which have failed to comply with 
the provisions of this section, and the attorney general 
shall collect all forfeitures due under the provisions of this 
section. Each corporation whose officers shall fail to com¬ 
ply with the requirements of this section shall forfeit to the 
state twenty-five dollars for each such failure. Whenever, 
bv reason of absence, disabilitv or a vacancv existing in 
the office, the president of any corporation shall be unable 
to make, sign and swear to the annual report provided for 
in this section, such report may be signed and sworn to by 
the secretary of such corporation instead of by the presi¬ 
dent theieof; but if the secretarv and treasurer shall be the 
same person, a vice-president may sign and swear to such 
report with the treasurer. Whenever a corporation shall be 
in the hands of a receiver, or a trustee in bankruptcy, or a 
trustee in insolvency, and such fact is certified to by a clerk 
of the court or by the referee in bankruptcy and recorded 
by the secretary of the state, or whenever any foreign cor¬ 
poration w T hich has appointed the secretary of the state its 
attorney has ceased to do business in this state and has 
filed a certificate to that effect, or whenever any domestic 
corporation has filed its first certificate of dissolution, no 
annual report shall be required of such corporation during 
the period aforesaid. Any town clerk who shall fail to re¬ 
port to the secretary of the state the names of all cor¬ 
porations whose annual returns have been filed for record 
in his office as herein provided shall forfeit to the state the 
sum of ten dollars for each week of delinquency, such pen¬ 
alty to be collected by the attorney general, who, for cause 
shown, may remit or compromise any such forfeitures. 

Sec. 22. Neglect to File Annual Report or Final Certifi¬ 
cate of Dissolution. Forfeiture of Corporate Rights, Re- 
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instatement.—Each corporation required to file an 
5 annual report under the provisions of the preceding 
section which shall neglect to file such report for two 
consecutive years, and shall not pay to the state the for¬ 
feitures imposed for such neglect, shall prima facie be 
deemed to have forfeited its corporate rights and powers, 
and its corporate existence may be terminated in the jnan- 
ner hereinafter provided; but no property rights or rights 
of action in favor of or against such corporation, its officers 
or stockholders, and no rights and franchises which have 
lawfully passed from such corporation to any other cor¬ 
poration, person or persons shall be affected or impaired by 
the provisions of this section; and said corporation ishall 
continue in existence so far as may be necessary to enable 
it to prosecute and defend suits by or against it, clo^e up 
its affiairs, dispose of its property and distribute its assets. 
Whenever the default of any such corporation to make an¬ 
nual reports and pay such forfeitures and the penalties 
therefor shall have continued for two consecutive yeaifs, or 
default to file final certificate of dissolution shall have con¬ 
tinued for one year, the secretary of the state shall notify 
such corporation by registered mail that, under the provi¬ 
sions of this section, its corporate rights and powers are 
prima facie forfeited, and unless such corporation shall pay 
to the state the forfeitures and penalties incurred by its 
defaults, and, within three months from the mailing of such 
notice, file a report as of the first day of January or July 
immediately preceding, made out and verified in all re¬ 
spects as the annual reports of corporations are required 
to be made out and verified, or file a final certificate of dis¬ 
solution, the secretary of the state shall record, in thq rec¬ 
ords of corporations in his office, a certificate by him 
signed, that the corporate rights and powers of the de¬ 
linquent corporation have been forfeited by reason qf its 
defaults, and its corporate existence shall thereupon termi¬ 
nate except as herein provided. The secretary of the [state 
shall immediately send to the delinquent corporation, by 
registered mail, a certified copy of such certificate of for¬ 
feiture. At any time after the mailing of such certi^cate 
of forfeiture of corporate rights and powers, the secretary 
of the state may revoke such certificate of forfeiture and 
reinstate such corporation in the records of his office upon 
the payment to the state of all penalties and forfeitures 
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incurred bv such defaults and of a reinstatement fee of 
* 

twenty-five dollars and upon the filing in his office 

6 of the report hereinbefore provided for as of the first 
day of January or July immediately preceding, and 

thereupon such corporation shall be revested with its cor¬ 
porate rights and powers. The provisions of this section 
shall not apply to any cemetery association or to any his¬ 
torical, library, literary, scientific, school or social society, 
association or company. 

8. The said Saltz Brothers, Inc., having failed to comply 
with the requirements of the aforementioned sections 21 
and 22, the Secretary of State forfeited its corporate rights 
and franchises on December 26, 1933. Attached hereto is a 
copy of the certification by the Secretary of State of the 
State of Connecticut, marked ‘ 4 Plaintiffs Saltzs’ Exhibit 
No. 1”, which is prayed to be read as a part hereof, show¬ 
ing that the corporate rights and franchises of Saltz 
Brothers, Inc. were forfeited on said December 26, 1933. 
The forfeiture of the corporate rights and franchises of 
Saltz Brothers, Inc., was due to no fault of the plaintiffs, 
as all matters relating to the filing of necessary reports 
with the Secretary of State were handled by the defendant, 
David T. Langrock, and plaintiffs had no knowledge that 
the said corporation had forfeited its corporate rights and 
franchises until a short time prior to the filing of this bill. 
Plaintiffs are advised by counsel and therefore aver, that 
said Saltz Brothers, Inc., having had its corporate rights 
and franchises forfeited by the State of Connecticut, it is no 
longer a corporation de jure or a corporation de facto, and 
that the plaintiffs and the defendant, Langrock, might be 
liable to the creditors of Saltz Brothers, Inc., as co- 

7 partners, and that in order to protect themselves, as 
well as the said Langrock, from any such personal 

liability as copartners, the affairs of said Saltz Brothers, 
Inc., should be immediately wound up. Inasmuch as Saltz 
Brothers, Inc., has no property of any kind or value in the 
State of Connecticut, all of its property and assets of every 
kind and description being located within the District of 
Columbia and the jurisdiction of this Honorable Court, a 
decree of dissolution passed by the courts of the State of 
Connecticut appointing a receiver would give such receiver 
no jurisdiction whatsoever over any of the assets of Saltz 
Brothers, Inc., all of which, as above stated, being located 
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in the District of Columbia and within the jurisdiction of 
this Honorable Court. Plaintiffs therefore aver that in 
order to liquidate the assets of the said purported cor¬ 
poration and wind up its affairs, it will be necessary that 
this Honorable Court appoint a receiver for that purpose 
for the protection of the plaintiffs and the other -creditors 
and stockholders of said Saltz Brothers, Inc. 

9. Complainants further show that the total authorized 
capital stock of said Saltz Brothers, Inc. is $125,000.00, 
divided into one thousand shares of common stock of the 
par value of $100.00 each, and two hundred and fifty scares 
of six per cent cumulative non-voting preferred stojsk of 
the par value of $100.00 each, and that there is nowf out¬ 
standing of said capital stock 835 shares of the said com¬ 
mon stock, aggregating a total outstanding coifimon 
8 issue of $83,500.00, and 63 shares of the preferred 
stock of the par value of $100.00 each, aggregating 
a total, outstanding preferred stock issue of $6,300.00.! All 
of the outstanding preferred stock is owned by the defend¬ 
ant, Langrock Clothing Company, which company has 
pledged same with a corporation known as W. Stursberg 
Schell & Co., as security for a certain indebtedness owing 
by the said Langrock Clothing Company to the said W. 
Stursberg Schell & Co. As additional security for said 
indebtedness, the said Lankrock Clothing Company has 
pledged with the said W. Stursberg Schell & Co., thirty-five 
shares of the common stock of said Saltz Brothers, Inc. 
The said thirty-five shares of common stock was issued by 
David T. Langrock to the Langrock Clothing Conjpany 
without proper authorization of the Board of Directors of 
Saltz Brothers, Inc. Pursuant to an agrement between the 
plaintiffs, defendants and the said W. Stursberg Scfyell & 


Co., this common stock, as well as the preferred stopk, is 
being purchased by the said defendant, Saltz Brothers' Inc., 
from the said W. Stursberg Schell & Co., at its par yalue, 


by the payment of $100.00 per week plus accrued dividends, 
and as soon as it is paid for, will be retired and cancelled. 
The balance of the common stock which has been properly 
issued is owned as follows: 


David T. Langrock (or his nominees). 400 shares 

Lewis Saltz . 200 shares 

S. Thomas Saltz.. 200 shares 
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Plaintiffs aver that as a result, the control of the 
9 affairs of Saltz Brothers, Inc. is evenly divided be¬ 
tween the plaintiffs and the defendant, David T. 
Langrock. The officers of said purported corporation are 
as follows: 

Lewis Saltz, President. 

S. Thomas Saltz, Vice-President and Secretary. 

David T. Langrock, Treasurer. 

A. J. Kellenberg, Assistant Treasurer. 

A. E. Kubington, Assistant Secretary. 

10. The said defendant, Saltz Brothers, Inc., since its 
organization has conducted and carried on and is now con¬ 
ducting and carrying on a retail clothing and haberdashery 
business located at 1341 F Street, Northwest, in the City 
of Washington, District of Columbia, and is now a going 
concern. It has on hand as of April 30, 1935, the follow¬ 


ing assets: 

Cash . $5,419.72 

Accounts receivable . 22,061.76 

Inventories . .... 57,939.43 

Money due from manufacturers. 407.57 


Total current assets. $85,828.48 


On said last mentioned date it was indebted to its credi¬ 
tors in the sum of $28,509.02. Of this indebtedness it was 
and still is indebted to each of the plaintiffs, who are the 
sole managers and operators of the said business, in the 
sum of $3,139.68, being the amount of bonus for the fiscal 
year ending January 31, 1935, due under a certain 
10 contract 6f employment as more fully herinafter set 
forth. 

11. Due to the sole and unceasing efforts of your plain¬ 
tiffs, the defendant, Saltz Brothers, Inc., has built up and 
enjoys a large and attractive patronage. It has estab¬ 
lished a wide and enviable reputation for style and service, 
and the good will of its business, if the same is maintained 
as a going concern, is and should be a valuable item in 
realizing upon its assets. 

12. Preliminary to and as part of the plan for the in¬ 
corporation of Saltz Brothers, Inc., a certain agreement was 
entered into on the 28th day of June, 1929, by and between 
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the defendant, David T. Langrock, of the one pari and 
plaintiffs, Lewis Saltz and S. Thomas Saltz, of the other 
part, which agreement is hereafter referred to herein as 
the 44 basic agreement”. Copy of said agrement is at¬ 
tached hereto marked, 44 Plaintiffs Saltzs’ Exhibit No. 2”, 
and is prayed to be read as a part hereof. Said agreement 
was amended by a certain written agreement entered into 
by and between the same parties on the fifth day of March, 
A. D. 1931, copy of which is also hereby attached marked, 
44 Plaintiffs Saltzs’ Exhibit No. 3”, and prayed to b^ read 
as a part hereof. Simultaneously with the execution of 
the said so-called basic agreement of the 28th day of! June, 
1929, a certain written franchise agrement was entered into 
by and between the Langrock Clothing Company ahd the 
plaintiffs, copy of which is hereby attached marked, 
11 44 Plaintiffs Saltzs’ Exhibit No. 4”, and prayed, to be 

read as a part hereof. Under the terms of the said 
basic agreement of the 28th day of June, 1929, the plaintiff, 
Lewis Saltz, was to be President, and the plaintiff, S. 
Thomas Saltz, was to be Vice-President and Secretary of 
said defendant, Saltz Brothers, Inc., and the said plaintiffs 
were to be employed by it to manage the said business lo¬ 
cated in the District of Columbia, for a term of five years, 
at the salary to each of $5,000.00 for the first year, $3,,750.00 
thereafter, (which was by the contract of March 5, 1931, 
changed to $5,200.00 for the balance of the four year 
period), and a bonus to each of two and one-half p^r cent 
of the net annual sales in excess of $150,000.00,. Pursuant 
to said basic agreement and the amendment thereof, the said 
Lewis Saltz was elected President and S. Thoma$ Saltz 
was elected Vice-President and Secretary, and eac^h was 
employed by said Saltz Brothers, Inc. 

13. Although the said period of five years set forth in 
said basic agreement expired in October, 1934, plaintiffs 
have been continuing in their respective said capacities 
without any written or definite agreement for such future 
employment. Their salaries of $5200.00 per annum as em¬ 
ployees of the corporation have been paid from vteek to 
week, but their bonus for their fiscal year beginning Jan¬ 
uary 31, 1934 and ending February 1, 1935, amounting to 

2—6558a 
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$3,139.68 to each, is due and unpaid, and the defend- 

12 ant, David T. Langrock, refuses to permit the pay¬ 
ment thereof. 

14. While plaintiffs have a right to institute suit against 
the said purported corporation for the recovery of said 
bonuses, and cause an attachment before judgment to issue 
thereon, to do so might cause other creditors of the said 
Saltz Brothers, Inc. to do likewise, as a result of which the 
assets of Saltz Brothers, Inc. would be wasted, dissipated 
and large amounts of costs incurred, its expensive fixtures 
and equipment removed from its premises, its business 
seriously interfered with, if not entirely disrupted, and the 
good will of said business as a going concern, which is a 
large asset thereof, would be entirely lost to the prejudice 
and injury of the plaintiffs and other creditors and stock¬ 
holders of the said Saltz Brothers, Inc. 

15. Since the formation of Saltz Brothers, Inc. to the 
present date, continual dissension and hostility has existed 
between the said defendant, Langrock, and plaintiffs, all 
due to the attitude of the said defendant, Langrock. He 
has assumed an ugly and dictatorial attitude toward plain¬ 
tiffs, without any cause or justification whatsoever, making 
a continued successful operation of the business no longer 
possible. As Treasurer of the said purported corporation, 
he has at various times refused to sign necessary checks on 
the bank accounts of said corporation for the disbursement 
of its funds and the payment of its legitimate bills and 

expenses; has caused his said company, the Lang- 

13 rock Clothing Company, to send inferior merchan¬ 
dise to the said Saltz Brothers, Inc., and charged 

it higher prices than its other customers, all in violation 
of the so-called basic agreement and the franchise agree¬ 
ment between the said Langrock Clothing Company and 
the said Saltz Brothers, Inc. In various other ways the 
said Langrock has interfered with the operation of the 
said business and threatens to place it in the hands of per¬ 
sons entirely unsuited and incompetent to operate same. 

16. On January 15, 1935, the defendant, David T. Lang¬ 
rock, through his attorneys, requested that plaintiff, Lewis 
Saltz, as President of Saltz Brothers, Inc., issue notice for 
the annual stockholders meeting of said Saltz Brothers, 
Inc., to be held on January 26, 1935, at the office of the cor¬ 
poration in New Haven, Connecticut, which meeting should 
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have been held in July, 1934, but which had been postponed 
from time to time at the request of the said Langrobk. In 
reply to said request, the said Lewis Saltz notified the said 
Langrock that due to the illness of his brother, S. Thomas 
Saltz, he could not comply with said request; that tt(e said 
S. Thomas Saltz had made arrangements to enter ja hos¬ 
pital for an operation for double hernia, which operation 
was imperative, and that as a result of said operation, the 
said S. Thomas Saltz would be confined for about six (weeks. 
He further notified the said Langrock that as soon las his 
brother recovered from said operation, he would entertain 
a request for an annual meeting to be held at that 
time. | 

14 17. Notwithstanding such notification, the defend¬ 
ant, Langrock, held a purported meeting of the stock¬ 
holders of said Saltz Brothers, Inc. on February 9,, 1935, 
while the said S. Thomas Saltz was recovering from said 
operation, and at said meeting attempted to elect new direc¬ 
tors of the said purported corporation, and new officers, 
replacing plaintiffs as President and Vice-President and 
Secretary respectively, with his own nominees. Notwith¬ 
standing the fact that plaintiffs, prior to said meeting chal¬ 
lenged the legality thereof, the said Langrock on the 25th 
day of February, 1935, attempted to take physical posses¬ 
sion of said business, which plaintiffs refused to pernjit him 
to do. The said Langrock had theretofore frequently 
threatened to put plaintiffs “out on the street ’ 9 and h^s con¬ 
sistently failed and refused to recognize their rights as 
stockholders, officers, employees and creditors of said cor¬ 
poration. 

18. At the same time that the said Langrock attempted 
to take possession of said business, he advised the various 
banks in the District of Columbia holding funds of said 
Saltz Brothers, Inc., that new officers were elected and di¬ 
rected them not to honor the signatures of the old officers, 
thereby tying up the funds of said Saltz Brothers, Ir e. and 
permitting certain checks to go to protest. As a conse¬ 
quence thereof, one of the large creditors of the said Saltz 

Brothers, Inc., through its attorneys, immeejiiately 

15 threatened to make an attachment before judgment 
and was persuaded not to do so by plaintiffs. 

19. Thereafter a meeting was held between the shid de¬ 
fendant, Langrock, and his attorney and your plaintiffs and 
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their said attorneys, at which time an amicable settlement 

of the difficulties was verballv arrived at. When the terms 

* 

of such settlement were reduced to writing by the attorneys 
for the said Langrock and the attorneys for plaintiffs, the 
said Langrock refused to sign same, claiming that he did 
not understand the agreement which had been entered into, 
although his own attorney was present and explained to the 
said Langrock all of the terms of said agreement which 
were clearlv understood bv the said Langrock. Plaintiffs 
thereupon offered to submit a buy or sell proposition to the 
said Langrock, whereby he could sell his stock or purchase 
their stock at the figure by them named, or in the alterna¬ 
tive, requested him to submit to them a proposition at which 
lie would sell his stock or buy the plaintiffs’ stock. Not¬ 
withstanding the fairness and equity of this method of 
settling their said difficulties, the said Langrock flatly re¬ 
fused to agree to same, and as a result thereof, the dissen¬ 
sion and hostility existing between the defendant Langrock 
and the plaintiffs has become so great that it is impossible 
to carry out the original purposes of said corporation and 
plaintiffs are no longer willing to continue the operation of 
the said business. 

16 20. Inasmuch as the customers of said business are 

solely their own personal following, they believe, and 
therefore aver, that if they withdraw from the said business 
without some arrangement being made for its sale as a go¬ 
ing concern, that the volume of its business will fall off so 
rapidly that it will be impossible to sell the same as a going 
business, with a consequent loss to all creditors and stock¬ 
holders. 

Wherefore, the plaintiffs, having no complete and ade¬ 
quate remedy at law, pray: 

1. That defendants be required to answer the premises 
and that for that purpose process issue directed to them, re¬ 
quiring them to appear and answer herein by a day certain. 

2. That a rule issue herein requiring the defendants to 
show cause why a receiver or receivers pendente lite should 
not be appointed for all the property and assets of the de¬ 
fendant, Saltz Brothers, Inc., within the jurisdiction of this 
Court, with authority to take charge of, conduct and operate 
the retail men’s clothing and haberdashery business of the 
defendant, Saltz Brothers, Inc., under the directions of this 
Court. 
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3. That a receiver or receivers be forthwith appointed 
for all the property and assets of the defendant, Saltz 
Brothers, Inc., within the jurisdiction of this Court| with 
authority to take charge of, conduct and operate the!retail 
men’s clothing and haberdashery business of the defendant, 

Saltz Brothers, Inc., under the directions of this 
37 Court, and that all agents, servants and officers of 
defendant, Saltz Brothers, Inc., as well as any and 
all other persons, be required to deliver up to such receiver 
or receivers all the property, assets, moneys, book^ and 
papers of every nature and kind belonging to said defend¬ 
ant, Saltz Brothers, Inc. 

4. That the property and assets of the defendant, Saltz 
Brothers, Inc., within the jurisdiction of this Court, be ad¬ 
ministered and disposed of under the directions of this 
Court. 

5. That for the purposes aforesaid all necessary orders 
and references- be made. 

6. That the complainants may have such other an$ fur¬ 
ther relief as to the Court mav seem meet and propeij. 

LEWIS SALTZ, 

S. THOMAS SALTZ. 

TOBRINER, GRAHAM, BREZ & 

TOBRINER, 

By SELIG C. BREZ, 

Attorneys for Plaintiff s y Lewis Saltz 
and S. Thomas Saltz. 

18 District of Columbia, ss: j 

We, Lewis Saltz and S. Thomas Saltz, being firs': duly 
sworn, on our oaths do depose and say that we have read 
the foregoing Bill of Complaint by us subscribed and know 
the contents thereof; that the matters and things therein 
stated of our personal knowledge are true, and those stated 
upon information and belief, we believe to be true. 

LEWIS SALTZ, 

S. THOMAS SAL)TZ. 

Subscribed and sworn to before me this 19th day of! June, 
A. D. 1935. 

[seal.]* BELLE FOUCAULT, 

Notary Public in and f0r 
the District of Columbia. 

Com. exp. 10-1-39. 


i 
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19 Plaintiffs Saltzs’ Exhibit No. 1. 

State of Connecticut, 

Office of the Secretary. 

Domestic. Hartford, Conn., Dec. 26, 1933. 

I hereby certify that the corporate rights and franchises 
of The Saltz Brothers Incorporated are forfeited, as pro¬ 
vided under the provisions of section 3389, General Statutes 
Revision of 1930, because of its defaults to file Annual 
Reports. 

JOHN A. DANAHER, 

Secretary . 

State of Connecticut, 

Office of the Secretary, ss: 

I hereby certify that the foregoing is a true copy of 
record in this office. 

In testimony whereof, I have hereunto set my hand, and 
affixed the Seal of said State, at Hartford, this third day of 
May A. D. 1935. 

(Signed) , C. JOHN SATTI, 

[seal of the state.] Secretary. 

20 Plaintiffs Saltzs’ Exhibit No. 2. 

This agreement made and entered at New Haven, in the 
County of New Haven, State of Connecticut, this 28th day 
of June, 1929, by and between David T. Langrock, a resi¬ 
dent of the City of New Haven, County of New Haven, 
State of Connecticut, hereinafter for the purposes of con¬ 
venience called “Distributor”, and Lewis Saltz and S. 
Thomas Saltz, both residents of the City of Washington, 
District of Columbia, hereinafter for the purposes of con¬ 
venience called “Retailers”, Witnesseth: 

Whereas, the distributor is engaged in the business of 
the manufacture of men’s and boys’ clothing, and owns or 
controls a number of stores engaged in the business of 
retailing merchandise manufactured by the Langrock Cloth¬ 
ing Company of New Haven, in which company the said 
distributor is substantially interested, and 
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I 

Whereas, the retailers are desirous of engaging }n the 
retail business of the merchandising of haberdashery, pen’s 
furnishings and clothings, and 

And, further, whereas, both the distributor and tjie re¬ 
tailers, for their joint and mutual interest, are desirous 
of forming a corporation, in which corporation said 

21 distributor and said retailers are each to hafve an 
undivided one-half interest in the stock of said cor¬ 
poration, and 

Further, whereas, it is the intention of the parties hereto 
to promptly upon the execution of the within instrument 
take the necessary steps to form a corporation undeT and 
pursuant to the laws of the State of Connecticut, which 
corporation is to carry on the business along lines as are 
hereinafter set forth, 

Now, therefore, in order to carry out the purposes of this 
contract and for and in consideration of One Dollajr (re- 
ceipt whereof is hereby mutually acknowledged) mutually 
paid by each of the parties hereto to the other ojf said 
parties, and for the further consideration of the conditions 
and covenants herein contained, it is agreed by and between 
the parties hereto as follows: 

1. Upon the execution and delivery of this agreement 
the retailers shall and will as soon as practicable [there¬ 
after with all reasonable speed and diligence, arrange for 
the formation of a corporation under the laws of the State 
of Connecticut, which corporation is to be known as 1‘Saltz 
Brothers, Inc.”, and is to be capitalized in the sum <j)f One 
Hundred Thousand ($100,000) Dollars consisting pf one 
thousand (1000) shares of stock of the par value of One 

Hundred ($100) Dollars a share, all common stock; 

22 it being understood that all expenses connected with 
the formation of said corporation shall be paid for 

by the corporation. 

2. The distributor hereby agrees to subscribe f<^r two 
hundred (200) shares of the common stock of the corpora¬ 
tion to be formed and to pay for the same in cash at par 
value, and the retailers likewise agree to subscribe for the 
purchase of two hundred (200) shares of the common stock 
of the corporation and to pay for the same in cash jat par 
value. The remaining unissued shares of stock shall re¬ 
main in the corporation as treasury stock and be j issued 
when the needs of the corporation require, as determined 
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by proper vote of the Board of Directors of the corpora¬ 
tion, providing, however, that it shall be incorporated in 
the by-laws of the corporation that when the Board of 
Directors shall vote to issue either all or any part of the 
treasury stock, they shall first offer the same to both the 
distributor and the retailers, each to be given the oppor¬ 
tunity to purchase one-half of such issue, and the parties 
hereto are to be given two months time from the date of 
the voting of the issue of stock within which to exercise the 
option of purchasing one-lialf of the allotment of shares of 
stock, and in the event they shall fail to purchase the stock 
as aforesaid then the stock shall be offered to the 

23 public in such manner and upon such terms as the 
Board of Directors may determine. 

3. It is the purpose of this contract that the distributor 
on the one hand, and the retailers on the other, and their 
respective associates, during the period of five (5) years 
following the formation of the corporation, shall each have 
and own an undivided one-half of the corporate stock issued 
and outstanding, so that at no time during said period shall 
either the distributor or the retailers own or control an 
amount of stock in excess of the said one-half of the issued 
corporate stock unless it is otherwise mutually agreed upon 
in writing by the parties hereto. 

4. Upon the execution and delivery of the common stock 
of the corporation to the parties hereto as aforesaid, the 
parties hereto agree that they shall thereupon immediately 
deposit their stock under a voting trust agreement with 
“The Mechanics Bank of New Haven, the said bank to 
hold and vote said stock subject to the terms, conditions 
and covenants in said voting trust agreement, under which 
voting trust agreement the stock shall be held and voted 
by the said bank, its successors and assigns, for a period 
of five (5) years from and after the date of the issuance 

of same. 

24 5. The voting trust agreement herein referred to 
shall among other provisions provide: 

a. The Board of Directors shall be elected from year to 
year during the term of the voting trust agreement, said 
Board to consist of seven (7) members, four (4) of whom 
shall consist of such members as are named by the trustee 
herein specified and three (3) of whom shall consist of 
Lewis Saltz, S. Thomas Saltz, the retailers in this agree- 
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ment, and also one (1) other member to be appointed tjy the 
said Lewis Saltz and S. Thomas Saltz. 

b. The President of the corporation is to be Lewis Saltz 
and the Vice President and Secretary, S. Thomas Saltz; 
the other officers are to be designated and voted for l}y the 
Board of Directors. 

c. The said voting trust agreement shall further provide 
that the trustee shall cause the Board of Directors to enter 
into a contract with the said Lewis Saltz and S. Tlfomas 
Saltz, the retailers herein, which agreement shall substan¬ 
tially embody the following terms and conditions: 

1. The said Lewis Saltz and S. Thomas Saltz are to be 
employed for a period of five (5) years, to manage the re¬ 
tail establishment of the business to be conducted by the 
corporation in the District of Columbia, and th^t the 

25 compensation of the said Lewis Saltz and S. Thomas 
Saltz shall be as follows: For the first year pf the 

business (said first year to begin upon the opening pf the 
store) the said retailers are to receive Five Thousand 
($5000) Dollars each, which payment is to be made pither 
weekly, semi-monthly or in monthly periods, as said retail¬ 
ers may desire; it is understood, however, that from and 
after the first year of the business the retailers are jto re¬ 
ceive a drawing account of Thirty-seven Hundred j Fifty 
(3750) Dollars each, payable at such times as the s^id re¬ 
tailers may desire; provided, however, that followfifig the 
first year period if the net sales of the business shall Exceed 
the sum of One Hundred Fifty Thousand ($150,000) Dol¬ 
lars then each of said retailers shall receive from the com¬ 
pany, in addition to the drawing account herein provided, 
a sum equivalent to two and one-half (2%%) per cent of 
the net sales in excess of One Hundred Fifty Thousand 
($150,000) Dollars, it being understood that net sales wher¬ 
ever used in this agreement shall be construed to mdan all 
gross amount of sales deducting from the same all returned 
sales; it is further provided that said payment of tv^o and 
one-half (2%%) per cent of the business in excess of One 
Hundred Fifty Thousand ($150,000) Dollars shall be pay¬ 
able only and in the event that the business of the corpora¬ 
tion at the end of the fiscal year shows a ten (10%) 

26 per cent net profit on the capital invested; it is Under¬ 
stood that said two and one-half (2%%) peir cent 

3—6oo8a 
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shall apply only up to a maximum of net business of Five 
Hundred Thousand ($500,000) Dollars. In determining 
said net profits all local and federal taxes shall be con¬ 
sidered as an expense item of the business. 

II. The employment agreement shall contain a further 
provision that the said retailers are to devote their undi¬ 
vided time and attention for and in behalf of said corpora¬ 
tion. 

d. The voting trust agreement shall further provide that 
dividends to stockholders shall be declared only when the 
surplus of the company shows an excess of fifty (50%) per 
cent of the invested capital, excepting, however, that it is 
understood and agreed that the Board of Directors shall 
vote out of the earnings of the coporation if the earnings 
are sufficient for said purpose, a dividend of not more than 
six (6%) per cent on the invested capital for the preceding 
vear; in the event that the Board of Directors shall find that 
the earnings of the corporation will not warrant or permit 
the payment of said six (6%) per cent, or any part thereof, 
for the fiscal year, then at the next annual meeting of the 
Board of Directors if the earnings of the corporation will 
warrant or permit, the directors may vote a six (6%) per 
cent dividend on the invested capital, and in addition 
27 thereto if the earnings will permit, an additional 
amount covering a six (6%) per cent dividend for 
the preceding year; it being expressly understood that said 
six (6%) per cent payment (which payment is to be made to 
the holders of the stock) shall not be paid excepting out of 
the earnings of the corporation. In determining the ques¬ 
tion of earnings, in the event there should be a disagree¬ 
ment between the parties hereto as to any of the figures on 
the inventory for the fiscal period, the determination of which 
figures will influence the dividend to be paid, if any, then 
the parties hereto agree to submit the question as to the 
reasonable value to be placed upon the inventory to a Board 
of Arbitration, which Board is to be created in the follow¬ 
ing manner: the distributor is to appoint one arbitrator 
and the retailers are to appoint a second, in the event the 
two so appointed shall fail to agree upon the value of the 
inventory then the two so chosen shall appoint a third arbi¬ 
trator, and the decision of the majority of the Board of 
Arbitration so chosen shall be final and binding upon the 
parties. 
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3 . The said retailers are to use their best endeavors to 
obtain a lease of a proper store in the District of Columbia 
to be occupied for the business of the coporation. It 

28 being specifically understood and agreed thht this 
contract shall be of no force and effect if no lease is 

obtained, and this contract shall be null and void in the event 
proper lease is not delivered to the corporation within a 
reasonable time from the signing of this agreement^ It is 
understood, however, that this contract is further jcondi- 
tioned upon the approval of the Board of Directors of the 
corporation to the acceptance of such lease after it ihay be 
obtained by the said retailers. It is understood that} nego¬ 
tiations are now in progress for the acquirement of I a cer¬ 
tain lease of store at No. 1341 F Street, N. W. and the said 
retailers are endeavoring to obtain a transfer of saicf lease, 
together with the furniture and fixtures now present in 
said store, for the sum of Seventy-five Hundred ($7500) 
Dollars, and the parties hereto agree that the payment of 
Seventy-five Hundred ($7500) Dollars would be a reasjonable 
payment for said lease with the furniture and fixtures con¬ 
tained in said store, and that the payment of said 4 m ount 
shall be considered as an indebtedness of the corporation, 
providing that said transfer of the lease together with the 
furniture and fixtures shall be made to the corporation and 
become a part of the assets of the corporation. 

f. The condition of employment by the coporation of the 
retailers exclusive of compensation which is provided for 

herein shall be covered by the by-laws of thb com- 

29 pany outlining the duties required of them in the 
course of their employment. 

g. The Board of Directors shall provide a budget system 
upon which the business shall be operated and the managers 
are to conduct the business within the terms of sucth sys¬ 
tem, and the business is to be carried on with due regard 
to said budget system covering all items of purchases, and 
the retailers herein, who are employed as managers of the 
business, are given authority to make all purchases for and 
in behalf of the corporation. 

h. The by-laws of the corporation shall specifically pro¬ 
vide the percentage of overhead on which the business is 
to be operated, and is to provide that such overhead shall 
not exceed thirty-five (35%) per cent on a minimum [of One 
Hundred Fifty Thousand ($150,000) Dollars of nef sales 
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per year (all expenses exclusive of the cost of merchandise 
is to be included in the term “overhead”. 

i. The corporation is to enter into a franchise agreement 
with the Langrock Clothing Company of New Haven as 
modified on the reverse side of said franchise agreement 
and signed by the parties hereto, a copy of which franchise 
is hereto attached and made a part of this agreement and 
marked Exhibit “A”. 

j. In the event, during the period of five (5) years from 

and after the formation of the corporation, the dis- 

30 tributor should purchase additional shares of stock 
of the corporation, which stock should forthwith be 

delivered to the Trustee herein named, then the retailers 
agree to purchase of the distributor shares of stock amount¬ 
ing to one-half of the purchases made by the distributor, 
and are to pay for the same in the following manner: the 
amount to be paid is to be at the cost to the distributor plus 
six per cent interest charge on the amount paid for the stock 
from the time acquired and paid for and crediting such 
dividends as may have been declared thereon by the corpo¬ 
ration, and the retailers agree that all sums which may be 
received by them from the corporation over and above the 
sum of Five Thousand ($5000) Dollars each per year shall 
be applied for the payment of said stock purchased from 
the distributor and upon the full payment of same the dis¬ 
tributor is to deliver said stock to the trustee herein, who 
is to hold the same for and in behalf of the said retailers, 
and it is to be returned to the retailers at the expiration 
of the period of the voting trust agreement. 

k. The corporation is to have a bank depository in the 
City of Washington and is to open up a bank account with 
the Bank of Commerce and Savings, or such other bank 
as the Board of Directors from time to time determines, 
which bank in the City of Washington is to handle the daily 

current business of the corporation. 

31 1. There shall also be a bank depository opened in 
the City of New Haven, and the principal funds of the 

corporation are to be carried with the Mechanics Bank of 
New Haven. 

m. There is to be deposited in the bank in Washington, 
a sum of Five Thousand ($5000) Dollars, which sum is 
to be a revolving fund to be used by the managers for the 
needs and purposes of the business, and in the event either 
the whole or any part of said sum is used during any one 
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week, check is to be promptly drawn from the Mechanics 
Bank of New Haven so as to replenish snch amounts <bf the 
revolving fund as may have been drawn during the preced¬ 
ing week, so that at all times as nearly as practicablb, the 
revolving fund shall consist of Five Thousand ($5000} Dol¬ 
lars. The retailers herein agree to make daily deposits in 
the Washington Bank covering the previous day’s business 
and shall promptly forward check to the Mechanics Bank 
of New Haven covering the said deposit. 

n. It is understood that all books and records are to be 
kept in Washington and that all checks on the revolving 
fund are to be signed by either one of the retailers bjerein, 
and all other checks from the Mechanics Bank of New 


Haven are to be made out in Washington, signed by the 
retailers and forwarded to New Haven for counter-signa¬ 
ture, in pursuance to the by-laws of the corporation. 
32 o. Whereas, the distributor herein is a member 
and an officer of the Langrock Clothing Company of 
New Haven, he hereby agrees that in the purchase of mer¬ 
chandise for the use of the corporate business from the 
Langrock Clothing Company under and pursuant tjo the 
franchise agreement hereinbefore referred to, the cost 
price of same to the corporation shall not be greater than 
that charged for similar merchandise of equal quality by 
other manufacturers and distributors, it being understood 
that at all times, however, merchandise sold and delivered 
to the corporation under and pursuant to the said franchise 
agreement shall be sold at a price whereby the corporation 
will be enabled to fix a retail price on said merchandise on 
a basis of at least a thirty-three and one-third (3^%%) 
per cent mark-up. 

p. It is understood and agreed that every six months 
there shall be taken an inventorv and audit which shall 
reflect the condition of the company’s business and assets. 

q. It is further agreed that in the event any of the stock¬ 
holders of the company shall desire to sell the stock after 


the expiration of five (5) years that they shall be pound 
first to offer said stock to the other stockholders of the com¬ 
pany at a price to be fixed, which value shall be thq book 
value as of an audit covering the company’s business 
33 at the time of the last semi-annual inventory period, 
unless such offer shall be accepted by the other stock¬ 
holders of the corporation within ninety (90) days from 
date of such offer the stockholder making the offerl shall 
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have the privilege of selling his stock at any price and 
under such ternjis and conditions as he sees fit, to outside 
parties. 

r. In the event the Board of Directors shall so vote, the 
parties hereto shall immediately apply for life insurance 
which shall be in the nature of group insurance and in such 
amount as the Board of Directors shall determine; said 
policy of insurance is to designate as beneficiary The Me¬ 
chanics Bank of New Haven as Trustee, and it is agreed 
that the corporation shall pay all premiums and receive the 
benefit of all dividends and accumulations on such policies, 
and the beneficiary named herein shall pay out the pro¬ 
ceeds of any policy received by it under and pursuant to 
the following terms and conditions: 

In the event of the death of anv one of the said three 
members mentioned, the corporation shall within ninety 
(90) days from;the date of the death of said individual 
fix a value on the stock held by said individual prior to his 
death, which value shall be the book value as of an audit 
covering the company’s business at the time of the last 
semi-annual inventory period. 

34 Upon the fixing of the book value of the stock, the 
estate of the deceased and the Mechanics Bank of 
New Haven, named herein, shall be notified of the valua¬ 
tion of the stock fixed. 

Immediately upon receipt of the proceeds of the life in¬ 
surance policy by the beneficiary named herein, the benefi¬ 
ciary shall pay to the estate of the deceased member, a sum 
equal to the value of the stock of the corporation in the 
deceased member’s estate, or the interest therein, provid¬ 
ing the proceeds of the life insurance policy are sufficient 
to pay the value of the stock as fixed bv the corporation; 
in the event that the value of the stock shall reach a sum 
of money less than the amount of the proceeds of the insur¬ 
ance policy received by the beneficiary, then the beneficiary 
is to pay over to the corporation the difference between the 
amount paid over to the estate and the amount of money 
received from the life insurance company under the policy. 
On the other hand, if the amount to be paid by the benefi¬ 
ciary to the estate for the stock or interest of the decedent’s 
estate, amounts to less than the value of the stock as fixed 
by the corporation, then and in such event the beneficiary 
is to pay over to the decedent’s estate the entire amount of 
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the proceeds of the life insurance policy received by 
35 it, and the corporation in pursuance to the agreement 

made bv and between the stockholders herein! shall 
* 

pay over to the estate the difference between the apaount 
received for the estate from the beneficiary and thej fixed 
value of the stock, being an amount necessary to purchase 
the entire interest of the estate in the stock of the Corpo¬ 
ration. 

It is further agreed that upon payment to the decedent’s 
estate covering its holdings of stock in the corporation, that 
the stock shall be promptly turned over to the corporation 
which shall be retained by it as Treasury Stock until issued 
by a proper vote of the Board of Directors. 

The parties hereto agree that the terms and conditions 
of this agreement shall be binding upon themselves, their 


respective heirs, executors, administrators or assigns 
In witness whereof, the parties hereto have hereunto set 
their hands and seals the day and year first above written. 
(Sgd.) D. T. LANGROCK. [l. s.] 

(Sgd.) LEWIS SALTZ. [l. s.] 

(Sgd.) S. THOMAS SALTZ. s.] 

Witnessed by: 

SAMUEL CAMPNER, 

ELLA G. WEIRICH, 

As to D. T. Langrock and S. Thomas 

36 Plaintiffs Saltzs’ Exhibit No. 3. 



This agreement made by and between David T. tang- 
rock, a resident of the City of New Haven, County o£ New 
Haven, State of Connecticut, and Lewis Saltz and S. 
Thomas Saltz, residents of the City of Washington, District 
of Columbia, hereinafter described as Saltz Brothers* Wit- 
nesseth: 

1. Whereas, the parties hereto entered into a certaih con¬ 
tract under date of June 28, 1929, reference to which is 
hereby made, and which said contract is hereto attached 
and made a part of this agreement, and 

2. Further, whereas, under the terms of said contract the 
corporation known and described as Saltz Brothers, Incor¬ 
porated, was formed under and pursuant to the laws pf the 
State of Connecticut, and in which corporation the stock 
was issued to the said Langrock and to the said Saltz Broth- 
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ers, and qualifying shares were also issued to Andrew J. 
Kellenberg, Abraham Rubington, both of said New Haven, 
and Ralph E. Herman, an officer of The Mechanics Bank 
of New Haven; and 

3. Further, whereas, under the terms of said contract, a 
trustee agreement was entered into by and between the par¬ 
ties, whereby all of the ou-standing shares of common stock 
of said Saltz Brothers, Inc. was placed in the hands of 
said The Mechanics Bank of New Haven, as Trustee, to 
be held under and pursuant to the terms of said trust 

37 agreement; and 

4. Further, whereas, the said Langrock conducts a 
clothing manufacturing business under the name and stvle 
of The Langrock Clothing Company, which has been from 
the date of said contract aforesaid, been selling to said Saltz 
Brothers, Inc. clothing under and pursuant to a certain 
franchise agreement, which said franchise agreement was 
made a part of said contract above referred to under date 
of June 28, 1929; and 

5. Further, whereas, the said Saltz Brothers are desirous 
of obtaining complete control and ownership of said Saltz 
Brothers, Inc., conducting a haberdashery and clothing busi¬ 
ness in the City of Washington, District of Columbia, 

6. Now, therefore, in consideration of One Dollar and 
other valuable considerations received to the mutual satis¬ 
faction of the parties hereto, and for the further considera¬ 
tion of the parties continuing to carry out the terms of said 
basic contract aforesaid, dated June 28,1929, the said David 
T. Langrock hereby agrees that upon the expiration of said 
contract dated June 28,1929, he will sell and transfer to the 
said Saltz Brothers all of his holdings of stock in said 
Saltz Brothers, Inc. upon the following terms and condi¬ 
tions : 

38 a. That the said Saltz Brothers shall have com¬ 
plied with all the terms and conditions of said basic 

contract attached hereto, dated June 28, 1929; 

b. That all loans made by said Langrock to the Saltz 
Brothers personally shall have been paid in full; 

c. That all bank obligations of the said Saltz Brothers, 
Inc. shall have been liquidated and paid for in full; 

d. That all obligations of the said Saltz Brothers to The 
Langrock Clothing Companv shall have been paid for in 
full: 
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e. That the said Saltz Brothers shall pay for saitl stock 
a sum equivalent to the book value then and there to be 
taken of the stock of the corporation, provided, however, 
that the minimum the said Saltz Brothers are to }j>ay for 
the stock held by said David T. Langrock, is the paj: value 
of same, to wit: One Hundred ($100) Dollars a share!, which 
represents the cost of said stock to the said Langrock. 

7. The said David T. Langrock further agrees {hat he 
will obtain the single shares of stock held by the said Her¬ 
man, Rubington and Kellenberg, and agrees to h^ve the 
same caused to be transferred to the said Saltz Brothers 
on the same terms and conditions. 

39 8. It is further agreed herein that Paragraph 1 on 
page six of the basic contract referred to herein, is 

to be amended so that the salary the said Saltz Brothers 
are to receive after the first year shall be Fifty-two Hun¬ 
dred ($5200) Dollars a year each, instead of Thirty-seven 
Hundred Fifty (3750) Dollars a year each; 

9. It is further agreed bv said Saltz Brothers that thev 
will, within six months of the expiration date of the contract 
hereto annexed, notify the said David T. Langrock of their 
intention to purchase his holdings of the stock of said cor¬ 
poration, and of their readiness to comply with the provi¬ 
sions of purchase as provided for in this contract. 

In witness whereof, the parties have hereunto s^t their 
hands and seals this 5th day of March, A. D., 1931L 

(Sgd.) D. T. LANGROCK. [I s.] 

(Sgd.) LEWIS SALTZ, [l s.] 

(Sgd.) S. THOMAS SALTZ. [l. s.] 

Witnessed by: 

(Sgd.) ELLA S. WEIRICH, 

(Sgd.) CLARENCE F. EMERY. 

40 Plaintiffs Saltzs' Exhibit No. 4. 

Schedule “A”. 

Amendment to Franchise on Reverse Side Hereof. 

1. The territory intended to be covered by franchise set 
forth on reverse side hereof, shall embrace the entire Dis¬ 
trict of Columbia and its suburbs. 

4—6558a 
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2. In addition to the limitations as to the character of 
the merchandise which buyer is permitted to sell, permis¬ 
sion is granted to sell imported top coats and summer 
clothing and clothing specialties. 

3. The buyer may also purchase clothes within price 
ranges lower than those of seller and not competitive to 
seller’s clothes. 

4. In the handling and sale of the clothes above enumer¬ 
ated buyer will not use in any publicity the name or trade¬ 
mark of any other clothing Manufacturer than that of 
Langrock Clothing Company or Langrock Fine Clothes. 

Dated at New Haven this 28th day of June, A. D. 1929. 

LANGROCK CLOTHING COMPANY, 
By (Sgd.) D. T. LANGROCK, 

Seller. 

(Sgd.) S. THOMAS SALTZ, 

Buyer. 

“ LEWIS SALTZ. 

41 (Printed on Reverse of Amendment.) 

Franchise. 

Whereas, the Seller manufactures cloths, having as 
one of its registered trade marks and labels “ Langrock 
Fine Clothes,” and 

Further, whereas, the Seller has acquired a valuable 
good will under this registered trade mark and label, 

It is agreed that the Seller give to the buyer exclusive 
representation in the handling and sale of Langrock Fine 
Clothes having the registered trade mark and label of 
Langrock Fine Clothes in the territory set forth in the 
schedule hereto attached, marked “Exhibit A”, and the 
Seller agrees that it will limit itself in the sale of its gar¬ 
ments bearing the said registered trade mark and label 
within said territory in dealing with the Buyer herein, and 
the Buyer agrees to handle, trade and deal in the clothes 
sold by the Seller, bearing the registered trade mark and 
label of Langrock Fine Clothes, during the period of this 
contract, excepting, however, that the Buyer agrees that 
it will not handle any other line of clothing, either ready 
or custom made, without the written permission of the 
Seller first obtained. 
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It is understood that to properly carry out the terms 
and spirit of this contract, and further that the Buyer 
should properly represent the Seller in the handling, deal¬ 
ing and selling of the clothes purchased within this con¬ 
tract, that the Buyer will, during the life of this contract, 
at all times have on hand 300 units of clothing un^Ier the 
registered trade mark and label of Langrock Fine (flothes. 

The Buyer hereby agrees to pay to the Seller for the 
clothes delivered to it under it under and pursuant I to this 
agrement, on the basis of the printed price list issjued by 
the Seller. 

If the Buyer should fail to carry out any of th^ terms 
of this agreement, or should fail to make paymentj of the 
account as billed, then the Seller may at its optionj cancel 
and terminate this agreement. 

If the Seller should at any time fail to carry out the 
terms of this contract on its part to be fulfilled, then the 
Buyer may at its option cancel this contract. 

This agreement shall remain in effect indefinitely. If 
the Buyer should so conduct his business and handle the 
Seller’s goods in such manner as to prejudice the good will 
of the Langrock name and label, or to unfairly com- 
42 pete with other representatives of the Seller, and 
places the name of the Seller in ill repute^ or so 
conducts its business as to affect the reputation j of the 
Seller’s goods and registered trade mark or businesi integ¬ 
rity, then the Seller may at its option immediately! cancel 
this agreement. 

Dated all New Haven this 28th day of June, 1929. 

LANGROCK CLOTHING COMPANY, 
By (Sgd.) D. T. LANGROCK, 

Seller. 

“ S. THOMAS SALTZ, 

Buyer. 

Subscribed and sworn to before me this 28th day of 
June, 1929. 

(Sgd.) SAMUEL CAMPNER, 

Commission- of Superior Court. 


i 
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43 


Rule to Show Cause. 

Filed June 19, 1935. 

# # # # * 


Upon consideration of the Bill of Complaint filed herein 
by the plaintiffs, Lewis Saltz and S. Thomas Saltz, on June 
19, 1935, it is by the Court this 19tli day of June, 1935, 

Ordered, that the defendants, Saltz Brothers, Inc., David 
T. Langrock and the Langrock Clothing Company, Inc., 
and each of them, show cause, if any they may have, on 
Friday, June 28, 1935, at ten o’clock A. M., or as 

44 soon thereafter as counsel mav be heard, wliv a 
receiver of receivers pendente lite should not be ap¬ 
pointed for all of the property and assets of the defendant, 
Saltz Brothers, Inc., within the jurisdiction of this Court, 
with authority to take charge of, conduct and operate the 
retail men’s clothing and haberdashery business of said 
defendant, Saltz Brothers, Inc., as prayed for in said Bill 
of Complaint, provided a copy of this Rule be served on 
the said defendants at least two (2) days before the 28th 
dav of June, 1935. 

DANIEL W. 0 ’DONOGHUE, 

Justice. 

Marshal’s Return. 

Served a copy of the within rule on the within named Saltz 
Brothers Inc. by, serving Lewis Saltz President personally 
6-19-35. John B. Colpoys, U. S. Marshal in and for the 
Dist. of Columbia By H. C. Allen Deputy L T . S. Marshal. K. 

Memorandum. 

June 28,1935.—Hearing on Rule to show cause continued 
from time to time to and including the 31st day of July, 
1935. 

45 Motion to Dismiss Bill of Complaint and to Discharge 

Rule to Show Cause Issued Thereon. 

Filed July 12, 1935. 

Now come the defendants, Saltz Brothers, Incorporated, 
a corporation organized and existing under the laws of the 
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State of Connecticut (named as defendant herein! under 
the style of: “Saltz Brothers, Inc., a purported corpora¬ 
tion”), David T. Langrock and Langrock Clothing; Com¬ 
pany, Inc., a corporation by their attorneys, Olcott, Paul 
and Havens, by Charles B. Mclnnis, and John E. Laskey, 
and move the Court to dismiss the bill of corjiplaint 
46 filed herein, and to discharge the rule to shovf cause 
issued thereon. 

For grounds of this motion, these defendants say: 

1. That this Honorable Court is without jurisdiction to 
appoint a receiver for the defendant Saltz Brothers, In¬ 
corporated, a foreign corporation, or to administer ahd dis¬ 
pose of the assets of said corporation, the relief prated for 
in the bill of complaint. 

I 

2. That said bill of complaint is multifarious, in that it 
improperly joins distinct and independent causes of! action 
and seeks relief inconsistent with its allegations. 


3. That plaintiffs have a plain, complete and adequate 
remedy at law. 

4. That the rule to show cause directed to these defend¬ 
ants was improvidently issued, in that the bill of complaint 
upon which said rule was issued fails to disclose a case en¬ 
titling plaintiffs to pray, or giving this Honorable Court 
jurisdiction to grant to plaintiffs, the relief sought, or any 
relief. 

5. And for other grounds apparent upon the face of said 
bill of complaint and said rule to show cause. 

OLCOTT, PAUL AND HAVENS, 
Bv CHARLES B. McINNIS. 

JOHN E. LASKEY. 


47 Messrs. Tobriner, Graham, Brez & Tobriner, 
Attorneys for Plaintiffs. 


Please take notice that the points to be submitted in sup¬ 
port of the foregoing motion, and the authorities intended 
to be used, are attached hereto. The rules of Court Require 
that if you oppose the granting of said motion you shall 
within five days, from the date of service upon you of a 
copy of said motion, or such further time as the Cou^rt may 
grant or as the parties to this suit may agree, file iu reply, 
with the Clerk of said Court, a statement of points and 
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authorities upon which you rely, and serve a copy thereof 
upon the attorneys for the defendants. 

An oral hearing will be requested. 

' OLCOTT, PAUL AND HAVENS, 

Bv CHARLES B. McINNIS. 

JOHN E. LASKEY, 

Attorneys for Defendants. 

Service of copy of said motion, and of the points and 
authorities in support thereof, is hereby acknowledged, this 
11th dav of July, 1935. 

TOBRINER, GRAHAM, BREZ & 
TOBRINER, 

By SELIG C. BREZ, 

Attorneys for Plaintiffs. 

48 Order Dismissing Bill of Complaint and Discharging 

Ride to Show Cause. 

Filed August 14, 1935. 

This cause came on to be heard upon the bill of com¬ 
plaint tiled herein, the rule to show cause issued thereon, 
and the motion of defendants to dismiss said bill and dis¬ 
charge said rule. Upon consideration thereof and after 
argument by counsel for the respective parties, it is by the 
Court this 14th day of August, 1935, 

Adjudged, ordered and decreed: That said bill of com¬ 
plaint be, and the same is hereby dismissed w T ith costs; and 
it is further 

Ordered: That the rule to show cause issued on said bill 
of complaint be, and the same is hereby, discharged. 

F. DICKINSON LETTS, 

Justice. 

From the foregoing order dismissing the bill and dis¬ 
charging the rule thereon, the plaintiffs Lewis Saltz and 
S. Thomas Saltz note an appeal in open court to the 

49 LTnited States Court of Appeals for the District of 
Columbia. The undertaking for costs on such appeal 

is hereby fixed in the sum of $100.00, or in lieu thereof a de¬ 
posit of $50.00 cash may be made to the Clerk of this Court. 

i F. DICKINSON LETTS, 

Justice. 
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Memorandum. 

i 

August 16,1935.—Cost Bond on appeal—$100—approved 
and filed. 

i 

• i 

50 Assignments of Error. 

Filed August 22,1935. j 

###*### 

i 

For assignments of error the plaintiffs say: 

1. The Court erred by its Order dated August 14, 1935, 
dismissing the plaintiff’s Bill. 

2. The Court erred in its aforesaid Order in sustaining 
the defendants’ motion to dismiss. 

3. The Court erred in not overruling the motion of the 
defendants to dismiss. 

4. The Court erred in holding that the plaintiffs’ bill of 
complaint did not set forth sufficient facts to entitle the 
plaintiffs to the relief sought. 

5. The Court erred in holding that under the Circum¬ 

stances as alleged in the Bill of Complaint ajnd the 

51 matters of fact set forth therein that the plaintiffs 
did not have the right to the relief prayed forJ 

TOBRINER, GRAHAM, BREZ &j 
TOBRINER, 

By W. N. TOBRINER, 

Attorneys for Plaintiffs. 

Service of copy acknowledged this 21st day of August, 
1935 

OLCOTT, PAUL, and HAVENS, (per J. E. L.) 

JOHN E. LASKEY, 

Attorneys for all Defe'tidants. 


i 
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52 Designation of Record. 

Filed August 22, 1935. 

******* 

The plaintiffs,, having perfected an appeal to the United 
States Court of Appeals for the District of Columbia on the 
16th day of August, A. D., 1935, hereby request the Clerk of 
the Supreme Court of the District of Columbia to prepare, 
at plaintiffs ’ expense, a transcript of the record on appeal, 
including therein the following papers and proceedings, 
namelv: 

1. Bill of Complaint and exhibits (4) attached thereto, 
bled June 19, 1935. 

2. Buie to Show Cause issued on Bill dated June 19, 1935, 
and memo continuing same. 

3. Motion to c^imsiss Bill and discharge Buie filed July 

12th, 1935. 

53 4. Memorandum that motion to dismiss bill and 
discharge rule argued and submitted July 31st, 1935. 

5. Order dismissing Bill and Discharging Buie dated 
August 14, 1935. 

6. Notation of appeal from Order dismissing Bill and 
discharging Buie and fixing cost bond on appeal. 

7. Memorandum that cost bond on appeal approved and 
filed August 16, 1935. 

8. Assignment of Errors filed August 22nd, 1935. 

9. This designation filed August 22nd, 1935. 

TOBBINEB, GBAHAM, BBEZ & 
TOBBINEB, 

By W. N. TOBBINEB, 

Attorneys for Plaintiff. 

Service of copv acknowledged this 21st dav of August, 
1935. 

OLCOTT, PAUL & HAVENS, (per J. E. L.) 

JOHN E. LASKEY, 

Attorneys for all Defendants. 

54 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
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numbered from 1 to 53, both inclusive, to be a true andf cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 58906 in Equity, wherein I^ewis 
Saltz and S. Thomas Saltz are Plaintiffs and Saltz 
Brothers, Inc.„ a purported corporation, et al. are Defend¬ 
ants, as the same remains upon the files and of record in 
said Court. j 

In testimony whereof, I hereunto subscribe my namh and 
affix the seal of said Court, at the City of Washington, in 
said District, this 21st day of September, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, j 

Clqrk, 

By CHAS. B. COFLIN, j 

Assistant CUrk. 

i 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6558. Lewis Saltz et al., Appellants, vs. Saltz Brothers, 
Inc. &c., et al. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Sep. 23, 1935. Henry W. Hedges, 
Clerk. 
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ARGUMENT 


I. 


II. 


If Saltz Brothers, Inc. had been organ¬ 
ized under the laws of the District of 
Columbia, the bill states sufficient facts to 
warrant the relief prayed for. 

The fact that Saltz Brothers, Inc. was or¬ 
ganized under the laws of a foreign state 
does not divest this Court of jurisdiction 
over the local assets thereof. 


i 
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III. 


The previous decisions of this Court rela¬ 
tive to declining jurisdiction over mat¬ 
ters involving the internal affairs of a 
foreign corporation do not prevent the 
granting of relief herein. 


16 


IV. If the prior decisions of this Court are 
held to prevent the granting of the relief 
prayed for herein, this Court should de- j 
part from its previous decisions and af¬ 
ford relief on the peculiar facts of the 
case at bar and in accordance with the 
prevailing trend of authority. j 20 


CONCLUSION 




i 
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IN THE 


United States (Enurt of Appeals 
far tij? Ststeirt af (Enlumbta 

April Term, 1935 


No. 6558 


Lewis Saltz and S. Thomas Saltz, Appellants ^ 

vs, 

Saltz Brothers, Incorporated, a purported 

corporation j 

David T. Langrock, and | 

Langrock Clothing Company, Inc., a corporatiojn, 

Appellees. 


BRIEF FOR THE APPELLANTS 
Statement of the Case 

This is an appeal from an order of the Suprejme 
Court of the District of Columbia dismissing appel¬ 
lants’ bill praying for administration and disposition 
of the assets of the defendant Saltz Brothers, Incj, a 
purported corporation of the State of Connecticut, 
and discharging a Rule to Show Cause why a receiver 
of the assets of said purported corporation shojild 

i 


2 


not be appointed in aid of the administration and dis¬ 
position thereof. 

The bill of the appellants, filed June 19, 1935, in 

substance averred that thev were citizens of the 

•/ 

United States, residents of the District of Columbia, 
and brought suit in their own right as stockholders, 
officers and creditors of the purported defendant cor¬ 
poration; that the individual defendant Langrock was 
a resident of New Haven, Connecticut and was sued 
as a stockholder and officer of the defendant corpora¬ 
tion; that the defendant Langrock Clothing Company 
was a corporation, the entire stock of which was 
owned or controlled by the individual defendant Lang¬ 
rock, and was sued as a stockholder of the defendant 
corporation Saltz Brothers, Inc. (R. p. 2); that the 
defendant Saltz Brothers, Inc. was incorporated under 
the laws of tfie State of Connecticut for the purpose 
of engaging in the retail men’s clothing and liaber- 
dashery business in the District of Columbia; that 
with the exception of two short ventures in the States 
of Virginia and North Carolina the said Saltz Broth¬ 
ers, Inc. has had and maintained its entire business 
and assets in the City of Washington, District of Co¬ 
lumbia, upon premises located at 1341 F Street, North¬ 
west; that all of its assets, consisting of stock in 
trade, accounts receivable, cash on hand and in banks, 
fixtures and paraphernalia of trade are within the 
said District of Columbia, where said purported cor¬ 
poration was exercising exclusively its business func¬ 
tions; that while it was incorporated for reasons of 
convenience under the laws of Connecticut that as a 
matter of fact it was a concern purely local to the 
District of Columbia, maintaining all its business 
therein. 

The bill then sets out Sections 21 and 22 of the 
Corporation Laws of the State of Connecticut. Sec- 


tion 21 provides, as far as is germane to the issufes 
involved herein, that the President and Treasurer of 
each corporation, with immaterial exceptions, shall ajn- 
nually, on or before the 15th day of February or Au¬ 
gust, make, sign and swear to, and file in the office |of 
the Secretary of State a certificate setting forth, as |of 
the first day of January or July immediately preced¬ 
ing, certain information relative to the officers ahd 
directors of the corporation, its capital stock, the lo¬ 
cation of its principal office in the State and the naijne 
of its statutory agent for the purpose of the service of 
process. (E. p. 3.) 

Section 22 in substance declares that every corpo¬ 
ration required to file an annual report under the pro¬ 
visions of Section 21 which shall neglect to file the 
same for two consecutive years, and shall not pay to 
the state forfeitures imposed for such neglect, shall 
prima facie be deemed to have forfeited its corporate 
rights and powers and its corporate existence may'be 
terminated in the manner thereinafter provided. The 
statute then continues: 

“But no property rights or rights of action in 
favor of or against such corporation, its officers 
or stockholders, and no rights and franchises 
which have lawfully passed from such corpora¬ 
tion to any other corporation, person or persons, 
shall be effected or impaired by the provisions! of 
this section; and said corporation shall continue 
in existence so far as may be necessary to enhble 
it to prosecute and defend suits by or against it, 
close up its affairs, dispose of its property <pd 
distribute its assets.” 

Section 22 further provides that upon the default 
of the corporation continuing for two consecutive 
years, the Secretary of State shall notify the corpora¬ 
tion by registered mail that its corporate rights hnd 
powers are prima facie forfeited, and unless the ([or- 
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poration shall pay the forfeitures and penalties in¬ 
curred by its default, and within three months from 
the mailing of notice file the report as required, or a 
final certificate of dissolution, the Secretary of State 
is required to record in his office a certificate by him 
signed that the corporate rights and powers of the 
delinquent corporation have been forfeited by reason 
of its defaults 

“and its corporate existence shall thereupon ter¬ 
minate except as herein provided”. (R. p. 5.) 

The Secretary of State is then required to send by 
registered mail to the delinquent corporation a copy 
of such certificate of forfeiture. A further provision 
of section 22 reads as follows: 

“At any|time after the mailing of such certificate 
of forfeiture of corporate rights and powers the 
Secretary of the State may revoke such certificate 
of forfeiture and reinstate such corporation in 
the records of his office upon the payment to the 
state of all penalties and forfeitures incurred by 
such default and of a reinstatement fee of $25.00 
and upon the filing in his office of the report 
herein provided for as of the first day of January 
or July immediately preceding, and thereupon 
such corporation shall be revested with its corpo¬ 
rate rights and powers.” (R. p. 5.) 

The bill further alleges (R. p. 5) that the defendant 
Saltz Brothers, Inc., having failed to comply with the 
requirements of said Sections 21 and 22, the Secretary 
of State forfeited its corporate rights and franchises 
on December 26, 1933, and there is attached to the Bill 
a certificate of the Secretarv of State to that effect 
(R. p. 14); that the forfeiture of the corporate rights 
of Saltz Brothers, Inc. was due to no fault of the ap¬ 
pellants, as all matters relating to the filing of said 
reports were handled by the appellee Langrock, and 
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appellants liad no knowledge of said forfeiture ujitil 
a short time prior to the filing of the bill. 

The Bill then sets out the corporate structure | of 
Saitz Brothers, Inc. (R. p. 7), showing that after J;he 
contemplated retirement of certain preferred 4 n( ^ 
common stock, the remainder of its common stock 
was owned fifty per cent by the appellee Langrock! or 
his nominees, and fifty per cent by appellants; t|iat 
the officers of the corporation were Lewis Saltz, Presi¬ 
dent, S. Thomas Saltz, Vice-President and Secretary, 
David T. Langrock (appellee), Treasurer, A. | J. 
Kellenberg Assistant Treasurer and A. E. Rubingtjon, 
Assistant Secretary; that the total current assets| of 
the business as of April 30, 1935, were $85,828.48 §nd 
its liability to creditors on said date aggregated the 
sum of $28,509.02; that Saltz Bros., Inc. was indebted 
to each of the appellants in the sum of $3,139.68, being 
the amount of bonus due appellants for the fiscal y 
ending January 31, 1935 under their contract of 
ployment, hereinafter referred to. 

The Bill then sets forth (R. pp. 8, 9, 14, 23, 25), the 
agreements leading to the incorporation of the appel¬ 
lee Saltz Brothers, Inc., including provisions for the 
election of appellants as President and Vice-President 
of the corporation, and an employment contract 
whereby appellants were to be employed by the Cor¬ 
poration to manage its affairs for a period of five 
years; that said agreement of employment expired 
October 19, 1934, but that appellants had been Con¬ 
tinuing in their respective capacities as manager^ of 
the business without written or definite agreement for 
future employment; that the aforesaid bonus is due 
and payable to appellants but that the appellee Lang¬ 
rock refuses to permit the payment thereof (RL p. 
10); that while appellants had the right to instijute 
action at law against said corporation for the recovery 


ear 

em- 
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of said bonuses and to issue attachments before judg¬ 
ment, to do so might cause other creditors of the cor¬ 
poration to do likewise, all to the detriment and in¬ 
jury of the business of said corporation. (R. p. 10.) 

The bill then recites continued dissension and hos¬ 
tility between the defendant Langrock and the appel¬ 
lants; refusal on the part of said Langrock to sign 
necessarv checks on bank accounts for the navment 

* A. » 

of legitimate bills of the corporation, an attempt on 
the part of the said Langrock to elect new officers and 
directors of the corporation and to oust the appellants 
from any control or voice in the management thereof, 
a threat on the part of said Langrock to “put plain¬ 
tiffs out on the street”; that the said Langrock had 
attempted to take possession of said business, had ad¬ 
vised various banks in the District of Columbia han¬ 
dling funds of Saltz Brothers, Inc. that new officers had 
been elected and that the signatures of the old offi¬ 
cers should not be honored on checks of the corpora¬ 
tion, thereby tying up the corporation’s funds, per¬ 
mitting certain checks to go to protest, and invoking 
the threat of one of its largest creditors to make an 
attachment before judgment. (R. p. 10.) 

The bill finally alleges failure of proposals looking 
to an amicable settlement of the difficulties involved, 
and that because of the continued hostilitv between 
appellants and said Langrock appellants were no 
longer willing to continue the operation of said busi¬ 
ness; that the customers of the business were solely 
of appellants’ personal following, and that appellants 

believed and averred that if thev withdrew from said 

* 

business without some arrangement being made for 
its sale as a going concern, its volume would fall off 
so rapidly that it would be impossible to sell said 
business as a going one, with a consequent loss to all 
creditors and stockholders. The bill prays for the 
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appointment of a receiver to take charge of all the 
property and assets of Saltz Brothers, Inc. within the 
jurisdiction of the Court and to operate its business 
until further order of the Court; that the property 
and assets of the said Saltz Brothers, Inc. within the 
jurisdiction of the court be administered and dis¬ 
posed of under the directions of the Court, and tliat 
ail necessary orders and references for the aforesaid 
purposes be made. 

All the defendants, namely, Saltz Brothers, Ihc., 
David T. Langrock, and the Langroek Clothing Com¬ 
pany, Inc. thereupon appeared and moved the lovfer 
court to dismiss the bill and to discharge the njle. 
(R. p. 28.) The lower court thereupon, after argument 
by counsel, on the 14th day of August, 1935, dismissed 
the bill and discharged the rule. (R. p. 30.) Frjmi 
that order appellants prosecute this appeal. 

Assignments of Error 

The five assignments of error (R. p. 31) state in 
different ways the single proposition that the Court 
erred in dismissing the Bill of appellants. 

Argument 
I 

Saltz Brothers, Inc. had been Organized Under i}he 
Laws of the District of Columbia, the Bill Stages 
Sufficient Facts to Warrant the Relief Prated 
For. j 

There can be little doubt under the decisions of tjbis 
court and the prevailing trend of authority elsewhbre 
that if the defendant Saltz Brothers, Inc. had bien 
organized under the laws of the District of Columbia, 
the allegations of the bill setting forth forfeiture of 
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corporate rights and dissension among stockholders 
holding equal ivoting rights would have been sufficient 
to justify the appointment of a receiver to liquidate 
the corporation. 

In Masters v. Hartmann, 45 App. D. C., 253, 259 
this Court said in respect to a local corporation: 


“Bv the disagreement of the directors of the 

v 1 o 

Royal Insurance Company and equal division of 
the members thereof, that corporation cannot pro¬ 
ceed with | its business. There is nobody to man- 
age its affairs and conserve its assets and it is 


practically suspended. 

“The situation we think calls for the appoint¬ 
ment of a ; receiver for the Royal Insurance Com- 
pany, who shall take possession of its property 
and undertake to reorganize and manage its af¬ 
fairs under the supervision of the court.” 


See also: 

Zekendorf v. Steinfeld, 225 U. S. 445. 


II 

The Fact that Saltz Brothers, Inc. was Or¬ 
ganized Under the Laws of a Foreign State Does 
Xot Divest this Court of Jurisdiction Over the 
Local Assets Thereof. 

It is well settled that the rule whereby the local 
forum will not entertain suits involving the internal 

affairs of a foreign corporation is not one of lack of 
jurisdiction but one solely of convenience and in most 
cases of administrative necessity. The tendency has 
been to restrict rather than to enlarge the application 
of the rule, particularly in cases where, as in the pres¬ 
ent one, the sole assets of the corporation are -within 
the local forum, and all parties involved submit them¬ 
selves, as in the instant case, to the jurisdiction of 
the local court. The usual arguments against the as- 
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sumption of jurisdiction, namely, lack of appreciable 
assets to administer, and lack of personal jurisdiction 
over the defendants necessary to the enforcement jof 
the court’s orders, are here totally lacking. The mcjst 
modern decisions, realizing the facility with whiph 
foreign corporations can be organized, the tremen¬ 
dous volume of business done by them, outside the 
coniines of the state of their incorporation, and the 
fact that foreign corporations, because of the strin¬ 
gency of local laws, are sometimes, as in this instance, 
organized for the sole purpose of conducting their 
entire affairs within the jurisdiction of the lopal 
courts, have whittled down the old doctrine of non¬ 
interference. 

The underlying principles are well stated in Butn- 
rite Coal Briquette Company v. Riggs, 274 U. S. 208, 
213 (1927), as follows: 

“The fact that a bill seeking appointment o^ a 
receiver of a corporation is brought in a state 
other than of the incorporation may lead the 
court to decline to interfere as a matter of com|ty 
or for want of equity; or it may require the coifirt 
to limit the scope of the relief granted, but the 
fact of incorporation under the laws of another 
state does not preclude jurisdiction (Italj.cs 
ours.) 

In Scatter good v. Americcm Pipe Company, 249 
Fed., 23 (C.C.A. 3d, 1918), where insolvency was not 
charged and upon the suit of two stockholders, ^he 
District Court in Pennsylvania appointed a general 
receiver of a corporation, organized in New Jersey. 

In Backus v. Finklestein, 23 Fed. (2d) 357, 366 (Ap¬ 
peal dismissed C.C.A. 9th, 1927), the Minnesota Coqrt, 
while it did not appoint a receiver of a North Dakota 
corporation was clearly of the opinion that it might do 
so, stating: 

“It is now well settled that the relief to be 
granted may be substantially the same in the c^se 
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of foreign corporations where the property and 
offices of the corporation are within the jurisdic¬ 
tion of the court. Burnrite Coal Briquette Co. v. 
Riggs, et al., 274 U. S. 208, 47 S. Ct. 578, 71 L. 
Ed. 100 ;i Potter v. Victor Page Motors Corp. 
(D.C.) 300 F. 885; American Creosote Works v. 
Powell (C.C.A.) 298 F. 417; American Seating 
Co. v. Bullard (C.C.A.) 290 F. 896; Chicago Title 
& Trust Co. v. Newman et al. (C.C.A.) 187 F. 
573, 576; Corny v. Barre, Granite & Quarry Co., 
91 Vt. 413, 101 A. 38; Tasler v. Peerless, 144 
Minn. 150, 153, 174 N. W. 731; State v. North 
American, 106 La. 621, 31 So. 172, 87 Am. St. 
Rep. 309; Wait v. Kern, 157 Cal. 16, 106 P. 98. 
See also, 12 R.C.L. 33; 14a C. J. 1337, 1338; 
Thomas v. Matthiessen, 232 U. S. 221, 34 S. Ct. 
312, 58 L. Ed. 577.” (Italics ours.) 

In American Creosote Company v. Poivell, 298 Fed. 
417 (C.C.A. 5th, 1924), a Louisiana District Court 
directed the annulment of the proceedings of stock¬ 
holders of a Maryland corporation, and the cancella¬ 
tion of certain shares of stock issued pursuant to said 
proceedings. In respect to the jurisdictional point the 
appellate court had the following to say: 

“The jurisdictional point pressed by the defend¬ 
ant was that this was a stockholders’ bill involv¬ 
ing the internal affairs of the corporation, which 
was of Maryland creation, and that such matters 
were only properly litigable in the courts of the 
corporation’s domicile. We think both reason 
and authority are against this position. In those 
cases where courts not of the domicile have de¬ 
clined to take cognizance of internal controver¬ 
sies, the action has been based upon considera¬ 
tions of convenience rather than of jurisdiction. 
It has never been held that the court having 
jurisdiction by proper process of a corporation 
and its officers is ivithout jurisdiction to extend 
the full relief asked for in the bill, merely be¬ 
cause of the fact that the controversy involves 



internal management and the corporation is domi¬ 
ciled in a state other them that of the forum. 
Babcock v. Farwell, 245 Ill. 14, 91 N.E. 683, 137 
Am. St. Rep. 284, 19 Ann. Gas. 74; Richardson v. 
Clinton, 181 Mass. 580, 64 N.E. 400; Cority v. 
Barre Granite & Quarry Co., 91 Vt. 413, 101 Atl. 
38; American Seating* Co. v. Bullard (C.C.A.j 290 
Fed. 901; Travis v. Knox Terpezone Co., 215 N. 
Y. 259, 109 N.E. 250, L.R.A. 1916A, 542, Ann. Cas. 
1917A, 387. In this last-named case the Court of 
Appeals of New York stated the matter thus: 

“To trace in advance the precise line of demar¬ 
cation between the controversies affectihg a 
foreign corporation in which jurisdiction will 
be assumed and those in which jurisdiction will 
be declined would be a difficult and hazardous 
venture. A litigant is not, however, to b^ ex¬ 
cluded because he is a stockholder, unless I con¬ 
siderations of convenience or of efficiency or of 
justice point to the courts of the domicile of 
the corporation as the appropriate tribunals.’ ’ 

And in Wineburgh v. United States, etc., | 173 
Mass. 60, 53 N.E. 145, 73 Am. St. Rep. 261 jthat 
court said: 

“Perhaps the ground most relied on is thaj the 
defendant corporation is a foreign corporation, 
and therefore that this court will not take juris¬ 
diction. There is no question that it can take 
jurisdiction if it sees fit, as the corporation has 
been served with process, and has appeared. 
We do not find in the cases, and we have not 
heard in argument, any suggestion of authority 
or reason for not using our power. 7 ’ 

“It is our view that, jurisdiction of a court of 
equity having attached by proper service of 
process, no reason exists or suggests itself why, 
if the bill brings in the proper parties to n|iake 
the decree effective, the mere fact that the j cor¬ 
poration defendant, in whose interests ancj be¬ 
half the suit is brought, is domiciled in another 
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jurisdiction, should prevent the court from 
giving the relief which the facts require, and 
we therefore overrule the assignments and 
propositions upon the lack of jurisdiction ot 
the court because of the foreign domicile of the 
defendant corporation.’’ (Italics ours.) 

In Williamson v. Mississippi Kansas Pipe Line 
Company, 56 Fed. (2d) 503 (C.C.A. 7th, 1932), an 
Illinois District Court, upon a bill asking among other 
things for a receiver of a Delaware corporation, dis¬ 
missed the same on its finding that the bill related to 
the internal affairs and management of a foreign 
corporation. The Circuit Court reversed this holding 
and in so doing declared: 

‘Air. Thompson, in his Commentaries on Corpo¬ 
rations, vol. 6, par. 8011, says: ‘As a general rule, 
actions brought by stockholders, generally in 
equity, to restrain or redress frauds or breaches 

of trust committed bv the directors or officers of 

* 

the corporation, or by a majority of its stockhold¬ 
ers in the management of its business and prop¬ 
erty, can only be brought in the courts of the 
State under whose laws the corporation was 
created. This rule rests partly on jurisdictional 
grounds, and partly on grounds of policy and 
expediency. ’ 9 

“Referring to the reasons for such rule he con¬ 
tinues : 4 It is indispensable, in such an action, that 
the corporation should be made a party in its cor¬ 
porate name and character. This reason alone, in 
many cases, drives the stockholders to the forum 
of the State of the corporation, because service of 
process cannot be had upon the corporation in 
other jurisdictions. It also rests upon a consid¬ 
eration of the inexpediency of opening the doors 
of the courts of the State to litigations in respect 
of rights depending upon transactions taking 
place outside the State and governed by foreign 
law. It rests upon the further consideration that, 
in many capes, by reason of the fact of the prop- 
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erty of the corporation being situated outride 
the State, it will be impossible for the courtj to 
effectuate its judgment if it should render 4ny. 
But it is obvious that many cases will arise wliere 
these reasons will not be controlling. Take, j for 
instance, * * * a case * * * where a manufacturing 
corporation migrated with its entire business, tor¬ 
por ate hooks, and personnel, from the State of 
its creation into another State, and there did all 
its business and held all its corporate meetings. 
Clearly, the courts of the State in which it had 
thus, * * * acquired a de facto domicile would be 
better able to take jurisdiction of an action by its 
stockholders for the redress of grievances in re¬ 
spect of corporate management, than ivould a 
court of the jurisdiction from which is migrated 
“Thus it is quite apparent that, aside from the 
question of jurisdiction, which in the instant case 
is admitted, the question as to whether the t[rial 
court should exercise jurisdiction is one of policy 
and expediency, regardless of whether or not I the 
acts complained of involve the internal affairs gnd 
management of the corporation. In such j in¬ 
stances courts are not warranted in declining to 
exercise jurisdiction merely because the act cpm- 
plained of involves internal affairs and manage¬ 
ment of the corporation; but it must further ap¬ 
pear that to do so would be inexpedient or con¬ 
trary to the policy of the law. Inexpediency fnay 
well be based upon comity, legal restrictions, lack 
of equity on the part of plaintiff, or lack of 
power on the part of the court to render or en¬ 
force an equitable decree for want of jurisdiction 
of property or parties; but, unless some such 
basis is apparent, we can see no reason why the 
court should decline to exercise jurisdiction wilich 
it admittedly has. In support of this principle we 
cite the following cases: Babcock v. Farrell, 
supra; Voorhees v. Mason, 245 Ill. 256, 91 li T .E. 
1056; Burnrite Coal Briquette Co. v. Riggs, 
supra; Fudickar v. Louisiana Loan & Inv. Co. 
(D.C.) 13 F. (2d) 920; Backus v. Finkelsfcein 
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(D.C.) 23 F. (2d) 357; Krouse v. Brevard Tan¬ 
nin Co. (C.C.A.) 249 F. 538; American Creosote 
Works v. Powell (C.C.A.) 298 F. 417; Richardson 
et ai. v. Clinton Wall Trunk Mfg. Co., 181 Mass. 
580, 64 X.E. 400; Miller v. Quincy, 179 X. Y. 294, 
72 X.E. 116; Cunliffe v. Consumers’ Ass’n., 280 
Pa. 263, 124 A. 501, 32 A.L.R. 1348; Corry v. 
Barre Granite, etc., Co., 91 Vt. 413, 101 A. 38; 
State ex rel. Wisconsin Dry Milk Co. v. Circuit 
Court, 176 M is. 198, 186 X. IV. 732; Ganzer v. 
Rosenfekl, 153 Wis. 442, 141 X. IV. 121.” (Italics 
ours.) 

The highest court of the State of Connecticut, the 
Court of the domicil of the appellee Saltz Brothers, 
Inc., has upheld the right of a local court over foreign 
corporations in the case of Low v. Pressed Metal Co ., 
et al. f 91 Conn. 91, quoted with approval in Potter et 
ad. v. Victor Page Motors Corporation, 300 Fed. 885, 
the court using the following language: 

4 ‘The common practice of appointing so-called 
ancillary receivers in such cases demonstrates 
that, courts do have jurisdiction over the subject- 
matter of winding up the local business of for¬ 
eign corporations in receivership proceedings, 
whether in a stockholders’ suit or upon a credi¬ 
tors’ bill. It would be an intolerable proposition 
to assert that any local business was beyond the 
original equity jurisdiction of our courts merely 
because it was conducted by a foreign corporation. 
The principle that courts will not interfere in 
what are vaguely called the internal affairs of a 
foreign corporation must yield to the larger and 
more important principle that all who choose to 
engage in business within the state, whether under 
a corporate franchise or not, necessarily subject 
such business to the jurisdiction of the courts as 
fully as if it were conducted by our own citizens 
or corporations.” 

As to the forfeiture of corporate franchises in Con- 
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necticut, admitted by the motion to dismiss, it ljias 
been held in Marion Phosphate Company v. Perry,\ 74 
Fed. 425, C.C.A. 5th (1896) that a corporation dis¬ 
solved by the laws of the state of its creation is dis¬ 
solved everywhere and that the decree of dissolution 
must be recognized by other states. 

In the case of Lind v. Johnson, 183 Minn. 239, 236 
N. W. 317 (1931) the Supreme Court of Minnesota 
held that stockholders of a foreign corporation which 
forfeited its charter and terminated its existence, 
might have a local receiver appointed to marshal cor¬ 
porate assets in the state and to pay its creditors and 
distribute the residue to the stockholders of the cor¬ 
poration, such act not being in exercise of any vjsi- 
torial powers. 

And in Meredith v. Washington Loan and Tr^ust 
Company, 134 Atl. 207 (Md. Ct. App. 1926), it "jvas 
held that Maryland stockholders could maintain an 
action to dispose of a piece of real estate located) in 
Maryland and held in the name of a Virginia corpora¬ 
tion, whose charter had been revoked and annulled for 
non-payment of annual registration fees. 

See also— Wettengel v. Robinson, 288 Pa. 362. 

That the Courts of this jurisdiction will recognize 
and act upon the certificate of the Secretary of State 
of Connecticut forfeiting the corporate franchises of 
the appellee Saltz Brothers, Inc. is decided by Indian 
Protective Association v. Gordon, 34 App. D. C. f>53, 
wherein the Court held that a proclamation of the 
Governor of Delaware annulling the certificate of| in¬ 
corporation of the plaintiff, was a fatal objectioi^ to 
the right of the plaintiff corporation to bring a bill in 
equity in this jurisdiction. The case was subse¬ 
quently affirmed by the Supreme Court of the United 
States in 218 U. S. 667. 
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HI. 

The Previous Decisions of this Court Relative to 
Declining Jurisdiction Over Matters Involving the 
Internal Affairs of a Foreign Corporation do Not 
Prevent the Granting of Relief Herein. 

In Clark v. Mutual Reserve Fund Life Association, 
14 App. D. C. 154, the plaintiff filed his bill merely as 
a stockholder or member of the association and not as 
a creditor. The bill does not pray for the appoint¬ 
ment of a receiver but for an injunction and an ac¬ 
counting dealing with the internal affairs of the de¬ 
fendant. Nor did the bill allege that all of the assets 
were and the business of the corporation was con¬ 
ducted in the District of Columbia, but on the con¬ 
trary showed that its principal business was conducted 
in the State of New York and various other places. 

Dor emus v. National Cotton Improvement Com¬ 
pany, 39 App. D. C. 295, was a case involving a suit 
by a stockholder of a foreign corporation not doing 
business in the District of Columbia requiring certain 
defendants to deliver to plaintiff trust certificates and 
seeking to enjoin the corporation from entering into 
certain contracts. 

Beasley et al. v. Mutual Housing Company, Inc., 
59 App. D. C. 245, was a pure stockholders suit 
brought on behalf of the plaintiffs as stockholders and 
all other stockholders similarly situated, praying for 
an accounting, cancellation of stock, declaration of a 
lien, injunction and discovery. The bill showed on its 
face that the acts complained of affected the plaintiffs 
solely in their capacity as members of the corporation 
and did not affect their individual rights as creditors. 
Nor did the bill allege that the corporation was formed 
solely for the purpose of doing business in the District 
of Columbia or that all of its assets were located 
there. 
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In Maccarone v. Big Sign Shop, Inc., et al., 59 App. 
D. C. 345, the bill was again filed on behalf of the 
plaintiff as Vice-President, stockholder and director 
of a foreign corporation, without allegation of the 
location of the assets of the corporation, and praying 
for an accounting and distribution of its assets. 

It will be seen that the instant case differs from the 
facts alleged in the bills filed in all of the above cited 
cases in the following particulars : 

1. The plaintiffs are creditors, admitted to be such 
by the motion to dismiss, as well as stockholders, 

2. All of the property of the defendant corporation 
is admittedly within the District of Columbia ajid its 
business solely conducted therein. 

3. The defendant corporation was organized solely 
and entirely for the purpose of engaging in business 
within the District of Columbia. 

4. The Secretary of State of the domicil of thfe cor¬ 
poration has forfeited its corporate rights and | fran¬ 
chises. 

This court has held under circumstances similar to 
those set out in the case at bar that it was prober to 
appoint a receiver of the assets of a foreign corpora¬ 
tion. 

In the case of Barley v. Biddings, 15 App. D. C. 427 
the court sustained the appointment of a receiver of 
a foreign corporation on the ground that the plaintiff 
was a creditor and intimated that even if a suit | for a 
receiver was brought by one who was merely a stock¬ 
holder the court still might exercise its jurisdiction 
where the corporation was organized for the purpose 
of doing business in the District of Columbia and had 
all of its assets within the jurisdiction of the court. 
It was there said: 

“In that case (referring to Clark v. Mutual Life, 
supra) however, the corporation was not only 
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created under the laws of New York but its prin¬ 
cipal office where its books and papers were kept 
was also in that State. From its central office in 
New York it carried on business through agencies, 
and received members by contract, in the District 
of Columbia and in some of the States. 

4 4 Whether the general rule, founded, as it is, on 
considerations of expediency and propriety, as 
well as on reason, ought to be made to include 
the case of an association which for convenience 
or some ulterior purpose, obtains a certificate of 
incorporation in another state, and then imme¬ 
diately migrates to this jurisdiction, where there 
is no statute forbidding or regulating such pro¬ 
ceedings, perfects its organization, locates its 
principal office, carries on its corporate as well as 
other business, and keeps its offices, its money, 
its books, \ papers and records here, presents a 
question, as we have said, of great difficulty. In 
the view that we have taken of the relation of the 
complaining members to the corporation, the deci¬ 
sion of this question is not necessary to the com¬ 
plete determination of the matters actually in¬ 
volved.” (Italics ours.) 

In Washington Building and Loam Association v. 
Pifer, 31 App. D. C. 434, 436, the defendant National 
Building and Loan Association of Washington, Dis¬ 
trict of Columbia, was a Virginia corporation author¬ 
ized to do business in the State of West Virginia 
maintaining a central office in the City of Washington 
and plaintiffs were residents of West Virginia and 
brought their suit in the District of Columbia, the 
court said: 

4 4 It is obvious that this Building and Loan Asso¬ 
ciation obtained a charter in Virginia not with 
any idea of locating in that State, but with the 
definite and distinct idea and intention of locating 
in the District of Columbia; hence its name, the 
‘Washington National Building and Loan Asso¬ 
ciation, Washington, D. C.’. As above stated, its 



principal office has always been located kerej its 
books have been kept here, its officers have lived 
here, and its business has been transacted here. 
Its charter merely gave it corporate existence, 
and when it came here and located, it becamt eo 
instante subject to our laws. By the laws of 
comity, we recognize its charter, but in so dqing, 
we do not abrogate our own laws in favor ofi the 
laws of the State creating it. The authority of 
one jurisdiction over a corporation of another 
jurisdiction is coextensive with its authority Over 
a corporation of its own creation (Italics oijrs.) 

In Mitchell Mining Co. v. Emig, 35 App. D. C. p27, 
an order was entered by the lower court appointing 
receivers of the Mitchell Mining Company, a corpo¬ 
ration organized under the laws of the territory of 
Arizona and operating a railroad and mines in the 
Republic of Mexico, the receivers being given powers 
to take charge of all the assets of the defendant injthe 
District of Columbia under the control of its officers. 
A special appeal challenged an order of the louver 
court denying a motion to vacate the service of sum¬ 
mons upon the foreign corporation. In the course of 
the decision this Court stated: 


‘‘We may remark that it would seem to be within 
the power of the Supreme Court of the District 
upon a sufficient bill for the purpose to apppint 
receivers of property within the District belong¬ 
ing to a foreign corporation though the latter may 
not be doing business in the District at that titne, 
and to that extent to proceed upon the substituted 
notice provided by statute in analogous Gasps.” 
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IV 

If the Prior Decisions of this Court are Held to 
Prevent the Granting of the Relief Prayed for 
Herein, this Court Should Depart from its Previous 
Decisions and Afford Relief on the Peculiar Facts 
of the Case at Bar and in Accordance with the Pre¬ 
vailing Trend of Authority. 

The argument was made by appellees in the lower 
Court, that to appoint a receiver of a foreign corpo¬ 
ration for the purpose of liquidating its assets, when 
all of its assets were located within the District of 
Columbia, would be tantamount to a dissolution of the 
foreign corporation, which concededly the local court 
would have no power to order. The argument is fal¬ 
lacious in that there could be no question of the right 
of a creditor of a foreign corporation, holding a claim 
against it in excess of its assets, to attach in this juris¬ 
diction the entire assets of the corporation for the 
purpose of liquidation and satisfaction of its claim. 
The result would be the same as the appointment of a 
receiver, vet it is inconceivable that the attachment 
could be defeated on the ground that it would amount 
to a virtual dissolution of the corporation. All of its 
assets might be absorbed under the attachment, but 
this fact would not result in a dissolution of the cor¬ 
poration. 

There is no practical objection to the local court 
administering, the assets of a foreign corporation. 
Courts of bankruptcy do so constantly. The prere¬ 
quisite of their jurisdiction is that the corporation, 
irrespective of the place of its organization, shall have 
had its principal place of business within the jurisdic¬ 
tion of the local bankruptcy court for the greater por¬ 
tion of the six months next preceding the filing of the 
petition. As pointed out previously, business does 
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not recognize state boundaries. Corporations organ¬ 
ized in foreign states frequently transact the majority, 
if not the totality, of their business beyond the con¬ 
fines of the state of their incorporation with little | or 
no restriction upon their right to do so. The conve¬ 
nience of all the parties to the instant suit is best sat¬ 
isfied by the granting of the relief herein prayed ror. 
The plaintiffs are residents of the District of Colum¬ 
bia, the corporation was organized to do businsss 
herein, its sole business is conducted herein, all of 
its assets are located within the District of Columbia, 
and the defendants have all submitted to the jurisdic¬ 
tion of this Court. 

On the other hand, if relief is denied the plaintiffs 
are compelled to go to Connecticut to obtain a [re¬ 
ceiver to take charge of the incorporeal shell of Sjjltz 
Brothers, Inc. in that state, where its only 6 ‘asset’j is 
a forfeited charter, and to apply for an ancillary re¬ 
ceivership in the District of Columbia, where its sjib- 
stance is located. This court would be exercising the 
same jurisdiction in appointing an ancillary receiver 
to liquidate the assets of the corporation located hfere 
as it would in appointing a receiver upon the origijnal 
suit of these appellants. Its jurisdiction is no mbre 
or no less in either event. 

CONCLUSION 

For the foregoing reasons it is respectfully sub¬ 
mitted that the decree of the lower Court should be 
reversed. 

Respectfully submitted, 

Leon Tobriner, 

Selig C. Brez, 

Walter N. Tobriner, 
Attorneys 
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BRIEF FOR THE APPELLEES. 


STATEMENT OF THE CASE. 


The appellees do not question the correctness of 
the statement of facts as contained in appellants’ brief, 
so far as it goes, but deem it necessary, to adequately 
present the questions for review, to add from th^ rec¬ 
ord the following: 

The authorized capital stock of the corporation is 



2 


stated by the bill to be $125,000.00, made up of 1,000 
shares of common stock of par value of $100.00, and 
250 shares of six per cent cumulative preferred stock, 
of par value of $100.00; a total of $83,500.00 common 
and $6,300.00 preferred is outstanding; all the pre¬ 
ferred stock is owned by Langrock Clothing Company; 
35 shares of common stock issued to Langrock Clothing 
Company “ without proper authorization of the Board 
of Directors”, and said preferred stock are being re¬ 
purchased at par by Saltz Brothers, Incorporated, and 
when paid for will be retired and cancelled (R., p. 7). 
The balance of the common stock “which has been 
properly issued” is owned, 400 shares by Langrock or 
his nominees, land 200 shares each by appellants, and 
as a result the control of the corporation’s affairs is 
evenly divided between appellants and appellee Lang¬ 
rock (R., pp. 7-8). 

Preliminary to and as part of the plan for incorpora¬ 
tion (R., pp. 8-9) certain agreements were executed, 
in New Haven, Connecticut, including a “basic agree¬ 
ment” of June 28, 1929 (R., pp. 14-23), which vras 
amended March 5,1931 (R., pp. 23-25), and a franchise 
agreement (R., pp. 25-27), all appearing as exhibits to 
the bill. 

The “basic agreement” was entered into between 
appellee Langrock,—a resident of New Haven, a cloth¬ 
ing manufacturer owming or controlling a number of 
stores retailing merchandise made by Langrock Cloth¬ 
ing Company, of New Haven, Connecticut—and appel¬ 
lants Lewis Saltz and S. Thomas Saltz, residents of 
the District of Columbia, desirous of engaging in the 
retail clothing business; it provided for the incorpora¬ 
tion, in Connecticut, of Saltz Brothers, Incorporated, 
to conduct a retail establishment in the District of Co- 
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lumbia as an outlet for clothing made by appellee Lhng- 
rock Clothing Company; Langrock on one hand;and 
appellants on the other each subscribed to 200 shares 
of common stock, subsequent issues were to be first 
offered to the incorporators before public sale, | and 
each interest should own half the outstanding cor¬ 
porate stock unless otherwise mutually agreed ijipon 
in writing; appellants were to be employed to manage 
the retail store for five years, at a salary of $3,7^0.00 
each per year, and a bonus to be paid only under speci¬ 
fied conditions. The term of said basic agreement was 
five years from the opening of said retail business. 

The supplemental agreement of March 5, 1931 (R., 
pp. 23-25), between appellee Langrock and appellants, 
recited that appellants desired to obtain complete con¬ 
trol and ownership of the corporation Saltz Brothers, 
Incorporated, and appellee Langrock agreed, upop the 
expiration of the five-year term of the basic agreement, 
to sell to appellants all his stock, on condition I that 
they should have complied with the basic contract,|paid 
all loans made by him to them personally, paid a^l ob¬ 
ligations of Saltz Brothers, Incorporated, to panks 
and to appellee Langrock Clothing Company, and that 
they should pay for such stock its book value, not less 
than $100 per share. Annual compensation to appel¬ 
lants for the remainder of the five-year period was 
raised to $5,200.00 each. Appellants agreed, within 
six months of the expiration of the five-year term, to 
notify appellee Langrock of their intention and readi¬ 
ness to complete the purchase. 

The franchise agreement (R., pp. 25-27) was entered 
into by appellee Langrock Clothing Company and. ap¬ 
pellant S. Thomas Saltz, and an amendment was signed 
as well by appellant Lewis Saltz. 
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ARGUMENT. 

The receivership sought is not ancillary to any pro¬ 
ceeding in the state of the organization of the appellee 
Saltz Brothers, Incorporated; the corporation is not 
shown to have consented to a receivership; there is no 
allegation of insolvency, or of admission of insolvency. 
There is no allegation of fraud or of mismanagement 
of corporate affairs; appellants claim to be themselves 
operating the business, and make a showing of com¬ 
plete solvency. 

Appellant Saltz Brothers, Incorporated, is not named 
as a party to any of the agreements set out as exhibits, 
nor averred to have ratified or accepted them, or to 
have agreed to pay the salaries and bonus provided. 

Appellants^ claim to bring suit as stockholders, of¬ 
ficers, and creditors of appellee Saltz Brothers, Incor¬ 
porated, is borne out only by averments that they hold 
a minority of the issued common stock—400 shares as 
against appellees’ 435 shares (R., p. 7); that they 
were officers, but at a stockholders ’ meeting February 
9, 1935, through the efforts of appellee Langrock, who 
on the face of the bill owns and control the majority 
of the stock, they were replaced by other officers (R., 
p. 11); that they are “creditors” only to the extent of 
a “bonus” of $3,139.68 each, said to be “due and un¬ 
paid” for the fiscal year ending February 1, 1935 (R., 
p. 8), under an agreement, to which Saltz Brothers, 
Incorporated, was not a party, which expired in Octo¬ 
ber, 1934, and which provided that the “bonus” should 
be paid only on specified conditions (R., p. 17), none 
of which are alleged to have been met; payment of the 
“bonus” is objected to by appellee Langrock, Trea¬ 
surer of the corporation (R., p. 10), wffio holds and 



controls the majority of its issued stock and was ithe 
other contracting party to the agreements proving 
for appellants’ employment and the payment of jthe 
bonus. j 

As to the 400 shares of issued and outstanding stock 
alleged to be “owned” by appellants, the bill does;not 
state in whose name said stock stands on the corporate 
records. No facts are stated concerning the issuance 
of the 35 shares of common stock said to have tjeen 
issued 14 without proper authorization”; appellants 
were then President and Secretary, respectively, and 
presumably as such signed the certificate, ^altz 
Brothers, Incorporated, appears to have recognized 
said stock, at least to the extent of buying it back| for 
retirement (R., p. 7). 

The basic agreement and its modification expired, 
by their terms, according to the bill, in October, 1934; 
and since that time appellants, with no written or [def¬ 
inite agreement for employment, have continue^ to 
operate the corporation’s store and collect, their sal¬ 
aries from corporation funds; their claim for bonis is 
for a period extending to February 1, 1935, several 
months beyond the expiration in October, 1934, of their 
employment under their agreements with appbllee 
Langrock (R., pp. 9,10). 

There is no averment of fact showing any irregular¬ 
ity of the stockholders’ meeting of February 9, 1935, 
or of the “attempted” election of new directors,j and 
of new officers replacing appellants as President and 
as Vice-president and Secretary, respectively; tjhere 
is only an intimation that the illness of one minority 
stockholder prevented his attendance (R., pp. 10-jLl). 

No facts are alleged (R., p. 12) concerning the f)ffer 
made by appellants to appellee Langrock for a settle- 
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ment of their interests in the corporation; it does not 
appear that appellants met or offered to meet the 
terms of their written agreements covering the very 
situation which had then arisen, or gave the six months ’ 
notice to appellee Langrock of their intention and 
readiness to complete their purchase of his stockhold¬ 
ings (R., pp. 23-25). 

THE BILL POES NOT SHOW A TERMINATION 
OF THE j CORPORATE EXISTENCE OF AP¬ 
PELLEE SALTZ BROTHERS, INCORPORATED. 

Appellants claim that forfeiture of corporate fran¬ 
chises in Connecticut was 4 4 admitted bv the motion to 
dismiss” (Appellants’ brief, p. 15). Only averments 
well pleaded are admitted by such motion. The show¬ 
ing of the bill is that the Secretary of State of Connect¬ 
icut, December 26, 1933, executed a certificate to the 
effect that 4 4 the corporate rights and franchises of The 
Saltz Brothers, Incorporated, are forfeited * * * be¬ 
cause of its defaults to file Annual Reports” (R. pp. 6, 
14). There is no averment that such forfeiture was 
not thereafter revoked, although the bill sets out the 
statutory provisions for such revocation; nor is there 
any averment that the forfeiture continued until the 
filing of the bill, nor any averment that judicial pro¬ 
ceedings for the dissolution of the corporation have 
been had—only the conclusion that 4 4 having had its 
corporate rights forfeited by the State of Connecticut, 
it is no longer a corporation de jure or a corporation de 
facto” (R., p. 6). 

The statute quoted makes it the duty of the president 
and treasurer of a corporation to make, sign, swear to 
and file the required report; under certain circum¬ 
stances the secretary, or the vice-president, may sign 
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and swear to it with the treasurer. Appellants, as pres¬ 
ident, and as vice-president and secretary, respectively, 
were charged with the duty of making the reports, in 
conjunction with the treasurer, and with knowledge of 
the statute and the statutory results of failure to j file 
reports (R, pp. 3-6). Since December 26, 1933, appel¬ 
lants have continued to act as officers and employee^ of 
the corporation, to deal with it as a corporation, anjl to 
receive salaries from it, and they claim a bonus ftom 
it for a period commencing after the date of the alleged 
forfeiture. 

The quoted provisions of the Connecticut statute for 
continuance of the existence of a corporation to wind 
up its affairs are inconsistent with the averments of the 
bill concerning the necessity for appointment of ^ re¬ 
ceiver in the District of Columbia to liquidate the 'cor¬ 
porate assets. I 

The doctrine that the legality of the existence of a de 
facto corporation cannot be questioned collaterally is 
not limited in its application to domestic corporations, 
but extends to foreign corporations as well. The right¬ 
fulness of their incorporation is presumed until the 
contrary is made to appear, and it can only be made to 
appear in a proceeding by the state of their creation to 
oust them of their franchises, or by the state within 
which they attempt to exercise such franchises, to pre¬ 
vent them from so doing. Failure by a corporation to 
pay its annual license tax to the state in which it was 
incorporated, or other acts or omissions affording 
ground for legal proceedings to vacate its charter^ will 
not ipso facto abrogate or annul its charter, so &s to 
permit defendant sued by the corporation in another 
jurisdiction to successfully contend that the corpora¬ 
tion has no legal existence. 
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See 14-a Corpus Juris, p. 1332, “ CORPORA¬ 
TIONS'”, par. 4043. 

In The Ohio National Bank of Washington v. Central 
Construction Company, 17 App. D. C. 524, 540, the 
bank claimed the charter of the Construction Company, 
a West Virginia corporation doing business in Wash¬ 
ington, had been forfeited under the laws of West Vir¬ 
ginia for failure to pay annual license taxes, such non¬ 
payment being a ground of forfeiture in that State, and 
that the company therefore was not entitled to main¬ 
tain the suit. 

Mr. Justice Morris said (p. 540): 

* ‘ But we think this position to be wholly unten¬ 
able. Under the decisions of the courts of West 
Virginia, which may well be taken as a guide in 
this regard, and which are in accord with the gen¬ 
eral tenor of judicial decision on the point, a char¬ 
ter of incorporation is not ipso facto abrogated or 
annulled by failure to pay a license tax, notwith¬ 
standing that the statute may provide that such 
failure shall work a forfeiture. Such failure, of 
course, wdll afford ground for a legal proceeding to 
vacate a charter; but it requires a legal proceed¬ 
ing, by way of quo warranto or other equivalent 
process, to vacate a charter of incorporation. Mere 
proclamation by an executive officer will not ac¬ 
complish the result. Lumber Co. v. Ward, 30 W. 
Va. 32; * *. See also U. S. Electric Lighting Co. 
v. Leiter, 19 D. C. 575, and Railroad Co. v. Fifth 
Baptist Church, 137 U. S. 568. * * 

“And again the appellant here, having dealt 
with the appellee by taking its note and securities 
after the date when the alleged forfeiture is said 
to have occurred, is in no position to question the 
corporate capacity of the appellee. Close v. Glen- 
wood Cemetery, 107 U. S. 466.” 
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In Brown v. Delafield £ Baxter Cement Co., 1 App. 
D. C. 232, 235, the Court said: 

. ‘‘The plea alleges merely that the plaintiff ‘was 
dissolved and ceased to have any existence as a Cor¬ 
poration.’ This is a conclusion of law and n<j>t a 
statement of the facts from which a legal conclu¬ 
sion of dissolution could be arrived at.” 

• l 

I 

In Laflin £ Rand Powder Co. v. Sinsheimer et all , 46 
Md. 315, it was said: 

“Can the validity of its incorporation be at¬ 
tacked in this state, by providing aliunde the cer¬ 
tificate of its incorporation, that certain prerequi¬ 
sites of the law had not been in good faith com¬ 
plied with? We have found no case, which has al¬ 
lowed this to be done in a collateral proceeding 
such as the present. The rule seems, from all the 
authorities, to be well established, that the Courts 
are bound to regard a company incorporated ac¬ 
cording to all the required forms of law, as a cor¬ 
poration, so far as third parties are concerped, 
until it is dissolved by a judicial proceeding op be¬ 
half of the government that created it.” j 

In Commissioner of Internal Revenue v. Bryson^, 79 
F. (2d) 397, the Circuit Court of Appeals for the 9th 
District held that a corporation of the State of Wash¬ 
ington was in legal existence on January 1, 1924, Pdien 
a waiver extending time for assessment of income tax 
deficiency was signed, although the Secretary of State 
of Washington certified that the corporation was 
stricken from the records of his office July 1, 1921^ for 
failure to pay annual license fee, and 

j 

‘ ‘ that the above mentioned corporation has hajd no 
legal existence since stricken July 1, 1921 * 
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The statutes pf the state provided for reinstatement 
of the corporation upon application at any time with 
three years from the time stricken. The court quoted 
from Haynes v. Central Business Property Co., 140 
Wash. 596, 600, 601, 249 P. 1057, as follows: 

“Even though the corporation had become bank¬ 
rupt and its name stricken from the records of the 
Secretary of State’s office, it had not ceased to 
exist as a corporation.’’ 

The following cases cited by appellants on this point 
do not sustain their contention: 

The forfeiture of corporate franchises in Connecti¬ 
cut, even if well pleaded and so admitted by the motion 
to dismiss, is not a dissolution of the corporation, such 
as was involved in Marion Phosphate Company v. 
Perry, 74 Fed. 425 (Appellants’ brief p. 15). 

In Lind v. Johnson, 183 Minn. 239, 236 N. W. 317, 
(Appellants’ brief p. 15), a trustee for stockholders 
sought an accounting and receiver for funds of Oriente 
Sugar Company in the hands of defendants, residents 
of Minnesota, who were the company’s former officers. 
The company, organized under the laws of Cuba, had 
never done business in Minnesota; several years pre¬ 
vious it had sold all its holdings, and gone out of busi¬ 
ness; its charter was forfeited and its corporate ex¬ 
istence terminated. All its assets had been distributed 
except certain notes representing loans made by said 
defendants to concerns in which they vrere interested, 
in Minnesota. The court stated the well-settled rule 
that courts have no visitorial power over foreign cor¬ 
porations, and continued: 

“But here we are dealing with a dead corporation, 
not merely a dormant one. The plaintiff does not 
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seek the exercise of any visitorial power oveif the 
corporation nor over its internal affairs. The! cor¬ 
poration no longer exists. Two alleged delinquent 
officials live in Minnesota and have custody of 
practically all, if not all, of the corporate assets. 
* * In addition to the power of equity, our [stat¬ 
ute specifically authorizes the appointment of h re¬ 
ceiver of the property in this state of a foreign 
corporation when it has forfeited its corporate 
rights. * * It is sufficient, however, to state the 
controversy is now between individuals, and j that 
the corporation as such is not before the court!.’’ 

In Meredith v. Washington Loan and Trust Com¬ 
pany, 151 Md. 274, 134 At. 207 (Appellants ’ bripf p. 
15), a corporation organized in Virginia in 1890 td buy 
and sell real estate had purchased a tract in Maryland, 
subdivided it and sold lots; it ceased operations,] and 
thereafter was dissolved by due process of law in Vir¬ 
ginia, for non-payment of registration fees, and its 
charter and license were revoked and annulled bf the 
state in 1907. In 1925, on the bill of stockholder^, the 
Maryland court appointed trustees to sell the }and; 
after due advertisement the trustees made the Isale; 
and having difficulty in locating representatives pf de¬ 
ceased stockholders they asked the court for appoint¬ 
ment of receivers to make distribution. The (pourt 
thereupon appointed them receivers as well as trustees. 
The purchaser objected that the title was not [mer¬ 
chantable, because there was no jurisdiction to 
sale. 

The court held that, after the annulment of the Char¬ 
ter, the stockholders were in equity owners of the as¬ 
sets, subject to rights of creditors, and the eourj: had 
jurisdiction to direct the sale for the benefit c|f all 
creditors and stockholders, and appoint a receiver to 
distribute proceeds. 
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In Wettengel v. Robinson , 288 Pa. 362 (Appellants’ 
brief p. 15) Riverside Western Oil Co. was the corpora¬ 
tion involved, and was not a party to the cause; it was 
organized in West Virginia, did business in Pennsyl¬ 
vania, and thereafter sold its properties to Transcon¬ 
tinental Oil Company and surrendered its charter. The 
individual defendants were the former officers and di¬ 
rectors, charged by law with the duty of liquidating 
and distributing the assets, which liquidation was 
being carried on in Pennsylvania. A common stock¬ 
holder sought an accounting, charging conspiracy to en¬ 
rich preferred stockholders. 

It was held the Riverside Company was not a neces¬ 
sary party to the cause. The court said: 

“The court did not attempt to exercise control 
over the management of the company; it ordered 
an accounting from defendants within its jurisdic¬ 
tion, and made no effort to pass upon the rights of 
stockholders, directors, creditors or the corpora¬ 
tion itself in the assets under defendants’ control. 
* * As the case stands, with these appellants in 
control of the shell of the corporation, the stock¬ 
holders may properly be treated as interested par¬ 
ties, at least to obtain an accounting; their interest 
is much more immediate here than it would be in 
the case of a going or live concern. ’ ’ 

In the case of Indian Protective Association v. Gor¬ 
don , 34 App. D. C. 553, (Appellants’ brief p. 15), the 
proclamation of the Governor of Delaware annulling 
the certificate of incorporation of the Association was 
issued under the corporation taxing act, which pro¬ 
vided that upon failure to pay the tax the incorpora¬ 
tion became null and void and as if it had never ex¬ 
isted; penalties were imposed for attempts to exercise 
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corporate functions after such proclamation. Tljiere 
was provision for reinstatement within three years by 
payment of accrued tax and penalties, but no extension 
of existence of the corporation, as in the statute pro¬ 
viding for dissolution of corporations. The Associa¬ 
tion not having applied for reinstatement under| the 
taxing statute, this Court held it had lost claim to [rec¬ 
ognition as a corporation, and had no status to main¬ 
tain the suit. The Connecticut statute quoted in the 
bill contains no such provisions as those of the Dela¬ 
ware statute held controlling in the Indian Protective 
case. 

i 

THE COURT BELOW WAS NOT IN ERROR IN RE¬ 
FUSING TO TAKE JURISDICTION OF THE 
BILL HEREIN. 

Appellees contend that the court below was r|ght, 
under the repeated decisions of this Court, in refqsing 
jurisdiction of a bill which required it to interfere 
with and regulate the internal affairs of a foreign cor¬ 
poration. Such controversies must be settled by the 
courts of the state creating the corporation. A dis¬ 
tribution of all the corporation’s assets, sought b^ the 
bill, would amount to a winding up of its affairs, and 
this could legally be done only in the state of its dom¬ 
icile, and in the method there provided by statute. The 
mere fact that the plaintiffs below considered a par¬ 
ticular forum more convenient to them does not j con¬ 
fer jurisdiction on it. 

The averments of “dissension”, because of \^hich 
a receivership is sought, all relate to the internal func¬ 
tions of the corporation—issuance of stock, meetings 
of stockholders, election of officers and directors, sign¬ 
ing checks by the company’s treasurer, payment of 
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bonus to employees conducting the retail store, ship¬ 
ments of merchandise by one defendant to the cor¬ 
poration, and the unwillingness of appellants to “con¬ 
tinue the operation of said business 7 ’ for which opera¬ 
tion their contract of employment had long expired. 

Clark v. The Mutual Reserve Fund Life Associa¬ 
tion , 14 App. D. C. 154, 175, 179-180, was an attempt 
to enjoin the enforcement of certain assessments made 
upon plaintiff, a member of the association, and to 
have an accounting as to the true basis of assessment. 
The relief sought was not as far-reaching as in the 
case at bar. The bill was dismissed, and this Court, 
affirming the dismissal, said: 

“ v * * There is a broader and more insuper¬ 
able objection to the bill * * * and that is the want 
of power and jurisdiction in the court to extend 
its remedial processes to restrain and control the 
internal affairs and administration of corporate 
duties and functions of the defendant, a foreign 
corporation. It was upon this ground that the 
court below acted in sustaining the demurrer and 
dismissing the bill. * * * 

“It is thus apparent, from the statement of the 
facts alleged in the bill, and from the several 
prayers based thereon, that the relief sought, if it 
could be granted, would require the control, di¬ 
rection and revision of the internal affairs of the 
corporation by a court of equity of this District. 
This we think, upon the clearest authority, can 
not be done. The law would seem to be too well 
settled ’ to admit of a question, that where the 
acts complained affect the plaintiff in his rights 
of corporator, or stockholder, or as a member of 
a mutual benefit or insurance company or other 
corporation, and the acts are those of the corpora¬ 
tion, done and performed in the course of* the ad¬ 
ministration of the corporate affairs, * * * the 
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courts of another State or jurisdiction will not in¬ 
terfere or attempt to exercise jurisdiction tc[ di¬ 
rect, control, or revise corporation action.” j 

See also: Doremus v. National Cotton Improvehent 
Company, 39 App. D. C. 295, 312. j 

Condon v. Mutual Reserve Association, 89 Md. 123, 
was similar to the Clark case, and the court said {with 
reference to the accounting prayed: j 

“Obviously this would involve a control of[ the 
company’s internal affairs by the agency of an 
injunction issued by a Maryland Court * * *. 
These matters thus complained of do not affect 
the appellant’s individual rights solely; * * * 
whilst in a sense they may, by their consequences, 
affect him individually as averred, they do not 
affect him exclusively, but concern, as well, the 
internal management of the company. * * * Tnere 
is no averment cognizable by a Maryland Court 
justifying the appointment of a receiver as asked 
for. ’ ’ 

In the instant case, for the determination of the! dis¬ 
puted “bonus” to appellants, on which their claim to 
be creditors depends, there must be an accounting of 
the financial organization of the corporation and of its 
entire business for the period covered by the claim, to 
ascertain the amount of capital invested, the amount 
of net profits thereon, and the amount of net Sales, 
calculated as required by the agreement providing for 
a “bonus”. 

In Beasley et al. v. Mutual Housing Co., 59 ^pp. 
D. C. 245, a minority stockholder charged that oie of 
the defendants, owner of a majority of the stock] had 
caused illegal stock to be issued, made fraudulent re¬ 
ports of his transactions with the corporation, an]i de- 
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frauded it in various ways. The corporation was 
organized in Delaware 4 ‘for the purpose of doing a 
general real estate business in the District of Colum¬ 
bia/ 7 it engaged in that business in the District of 
Columbia, and “purchased and still owns various 
valuable parcels of real estate’ 7 . No reference ap¬ 
pears in the record to any business or assets else¬ 
where. Even with allegations of fraud before it, the 
court dismissed the bill, on the ground, among others, 
that the relief sought would require the court to inter¬ 
fere with and regulate the internal affairs of a foreign 
corporation; and this Court, affirming the decision, 
said: 


“We think that this decision is fully sustained 
by the general rule that courts will not interfere 
in controversies relating only to the internal man¬ 
agement of the affairs of a foreign corporation, 
and that such controversies must be settled by 
the courts of the state creating the corporation. 
14a C. J. 1329. 

“ ‘Even where a foreign corporation has sub¬ 
mitted itself by agreement, by the appointment 
of agents or otherwise, to the jurisdiction of the 
courts of a state, such local courts have no juris¬ 
diction to interfere by injunction or otherwise in 
the internal management of a foreign corporation, 
though the action may be by a resident stock¬ 
holder. 7 5 Thompson on Corporations, §6741. 

“ ‘It may not be, in all cases, easy to draw a 
clear line of distinction between the acts of a 
corporation relating to its internal management, 
and those which do not. But we apprehend the 
distinction to be this: That, where the act com¬ 
plained of affects the complainant solely in his 
capacity as a member of the corporation, whether 
it be as stockholder, director, president, or other 
officer, and is the act of the corporation, whether 


acting- 


in stockholders’ meeting, or through its 
agents, the board of directors, then such actiqn is 
the management of the internal affairs of the Cor¬ 
poration, and, in case of a foreign corporation, 
our courts will not take jurisdiction. WlfLere, 
however, the act of the foreign corporation com¬ 
plained of affects the complainant’s individual 
rights only, then our courts will take jurisdiction, 
whenever the cause of action arises here.’ Nlorth 
State Copper and Gold Mining Co. v. Field, 64 
Md. 151, 154, 20 A. 1039, 1040. 

“It is clear that the present case relates to con¬ 


troversies arising among the stockholders as 
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of a foreign corporation, concerning the manage¬ 
ment of its internal affairs. It is not alleged that 
the corporation is insolvent or that the plaintiffs 
are creditors of the company. The rights which 
the plaintiffs assert are only such as belonh to 
them as stockholders of the corporation, and re¬ 
late to the internal management thereof. Thfe re¬ 
lief which they seek would require the couft to 
take at least partial control of the affairs oif the 
corporation in order to determine and enforc^ the 
rights of the stockholders thereof inter sese. jThis 
the court does not assume to do with reference to 
the affairs of foreign corporations.” 

The defendant in Maccarone v. Big Sign Shop Inc., 
59 App. D. C. 345, was a Virginia corporation witfh an 
office in that state, but its actual business offices in 
the District. As appears from the record on appeal, 
its assets and the business for which it was incor¬ 
porated were all in the District of Columbia; Mac¬ 
carone and Carroll each owned thirteen shares of stock 
and Pyne owned one; control of Pyne’s stock was 
fraudulently secured by Carroll, who thereupon 
claimed to own a majority of the stock and held stock¬ 


holders’ meetings without notice to Maccarone 


the 
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bill charged the company’s affairs were being mis¬ 
managed, its business was at a standstill and -would 
be totally disorganized to plaintiff’s great financial 
loss and damage; it prayed for a receiver to take 
charge of said assets and liquidate the business, for 
an accounting and for distribution of assets. This 
Court, sustaining the lower court’s dismissal of the 
bill, reiterated its opinion in the Beasley case. 

Appellants seek to avoid the application of the rule 
of the Clark and Beasley cases by urging that the cor¬ 
poration voluntarily entered its general appearance 
and submitted itself to the jurisdiction of the court be¬ 
low. When a court’s jurisdiction depends only upon 
service, and fails if there is want of service, the de¬ 
fect may be cured by appearance. But that is not 
this case. Here the objection is to the want of power 
and jurisdiction in the court to extend its remedial 
processes to control the internal affairs of a foreign 
corporation, ai\d appearance of a defendant can not 
enlarge the court’s powers. 

See: Stafford & Co. v. American Mills Co., 13 R. I. 

210 . 

Rogers v. Guaranty Trust Company of New York, 

et al., 288 U. S. 123, 77 L. ed. 652, was a suit brought 

in New York bv a stockholder of American Tobacco 

•/ 

Company, a. New Jersey corporation, for cancellation 
of stock as having been unlawfully issued. The court 
said: 

4 ‘When, by acquisition of his stock, plaintiff 
became a member of the corporation, he, like 
every other shareholder, impliedly agreed that in 
respect of its internal affairs the company was to 
be governed by the laws of the State in which it 
was organized. His rights, whatever the tribunal 
chosen for their vindication, are to be determined 
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upon the ascertainment and proper application of 
New Jersey law.” 


In Wilkins v. Thorne, 60 Md. 253 (1883), Thj)rne 
brought suit as a stockholder of North State Copper 
and Gold Mining Company, a corporation organized 
in North Carolina in 1859, and doing business in Bal¬ 
timore ; he charged the corporation went out of busi¬ 
ness about 1866, and went into gradual decay i and 
abandonment; that in 1881 Wilkins found the com- 
pany’s mines were of value, and in fraud of lajwful 
stockholders he and others pretended to be officers and 
directors, got possession of the property and sold 
stock, refusing to allow the former stockholders to 
have any part in company affairs. The bill prayed an 
injunction against Wilkins, that the company be dis¬ 
solved and its affairs wound up and its properties 
distributed, and that a receiver be appointed. The 
Court held the controversy clearly related to thp in¬ 
ternal management of the corporation, and dismissed 
the bill, saying: 

“ Indeed, it would be a strange anomaly iii our 
system of jurisprudence if the courts of one State 
could be vested with the power to dissolve aj cor¬ 
poration created by another, and assume cohtrol 
over its property for the purpose of distributing 


it among those claiming to be its stockholders.” 

Later the same company’s affairs were before the 
court in North State Copper and Gold Mining Com¬ 
pany v. Field, 64 Md. 151 (quoted in Beasley v. Mutual 
Housing Corporation, supra), an attempt to forbe by 
mandamus the acceptance of plaintiffs as stockholders 
of the corporation. The trial court issued the writ, 
but its decision was reversed on appeal, the court bas- 
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ing its decision upon the one point of its possessing 
no visitorial power over a foreign corporation. The 
following extract from its opinion appears in Note 51, 
paragraph 4047, “Corporations”, in 14-a Corpus 
Juris, p. 1328: 

“Our Courts possess no visitorial power over 
them, and can enforce no forfeiture of charter for 
violation of law, or removal of officers for miscon¬ 
duct; nor can they exercise authority over the 
corporate functions, the by-laws, nor the relations 
between the corporation and its members, aris¬ 
ing out of and depending upon, the law of its crea¬ 
tion. These powers belong only to the State 
which created the corporation.” 

In O’Hara v. Frenkil, 155 Md. 189, O’Hara and 
others filed in Baltimore a bill in equity against 
Frenkil and National Home Owners Service Corpora¬ 
tion, a Delaware corporation, alleging that plaintiffs 
and Frenkil constitute the entire directorate, Frenkil 
insists on voting stock for which he has not paid and 
thereby has prevented the others from conducting the 
corporation’s affairs; the corporation is heavily in¬ 
debted, doing practically no business because of 
Frenkil’s actions; there is imminent danger of actions 
by creditors which will cause loss to corporation’s 
assets, all of which are in Maryland; plaintiffs have 
made repeated efforts to buy Frenkil’s stock or to 
sell him theirs, but he rejects the offers, although of¬ 
fered much more than he paid for his stock; he claims 
to be owner of majority of the voting stock and has 
prevented any fair vote for election of officers. The 
bill prays a receiver to take charge of the corporation 
and manage its business; for injunction against 
Frenkil from interfering with the receiver; and for 
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sale of assets and distribution among creditors and 
stockholders. The corporation answered, admitting 
the allegations, and consenting to appointment bf a 
receiver, and one of appellants was appointed! re¬ 
ceiver. Two days later, on Frenkirs motion, an olrder 
was issued vacating the receivership order uhless 
cause to the contrary was shown; answers confiijmed 
the charge of dissension and quarrels among stock¬ 
holders, which the court said 


“is apparently the only ground upon whicl^ 
appellants ask the intervention of the court’ 


the 


The trial court dismissed the bill without leavp to 
amend, and its decision was affirmed, the court: say¬ 
ing: 

4 4 It is in our opinion clearly held in this &tate 
that quarrels and dissensions among the stock¬ 
holders of foreign corporations doing business in 
Marvland cannot be determined by the courts of 
this state, and that they can only be determined 
by the courts of the state which created the cor¬ 


poration. 
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citing, and quoting from, Wilkins v. Thorne , sypra, 
and North State Copper and Gold Mining Co. v. $ield, 
supra. 

No reason is shown, because of any peculiar facets of 
the case at bar, or because of any prevailing trehd of 
authority, for this Court to depart from the lon^ line 
of decisions by which it has refused to take jurisdic¬ 
tion of controversies in respect of the internal affairs 
of a foreign corporation. Procedure in bankruptcy, 
governed strictly by statute, is not relevant here;. 

Appellants argue that the bill would not result ijn the 
dissolution of the corporation, and seek to draw an 
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analogy between an attachment of corporate assets 
by a creditor holding a claim in excess of the amount 
of such assets—an apparent indication of insolvency— 
and the present proceeding, where by the sworn state¬ 
ments of the bill the corporation’s assets are $85,828.48, 
as against indebtedness of $28,509.02 including the un¬ 
paid and unapproved bonus of appellants amounting to 
$6,279.36. (R., ,p. 8) The bill avers the receivership 
is necessary in order to liquidate those assets and wind 
up the corporation’s affairs, “for the protection of 
the plaintiffs and the other creditors and stockholders 
of said Saltz Brothers, Inc.” (R., p. 7) The financial 
showing set out in the bill is an ample protection to all 
creditors. 

In Sidway v. Missouri Land etc. Co., 101 Fed. 481, 
483, (notes, 14-a Corpus Juris p. 1335); the Court said: 

“The important question, therefore, to be de¬ 
cided, is, has this court the right to interpose, at 
the relation of a single resident minority stock¬ 
holder, to take charge of the business and prop¬ 
erty of this foreign corporation, and run it, 
through a receiver, with a view to winding up its 
affairs, and distributing its assets among its cred¬ 
itors and stockholders! There is no disguising 
the fact that the practical effect of such interposi¬ 
tion would be to put an end to the active life of 
the corporation. Anything short of this would be 
ineffectual tp afford the complainant the relief he 
seeks. It does not meet this contention to say that 
the mere appointment of a receiver and the admin¬ 
istration of the business of the corporation do not 
ipso facto dissolve the corporation, as its fran¬ 
chise would nevertheless be left intact, and it 
would continue to exist as a legal entity. It is a 
recognized principle of corporation law that an act 
which to all intents and purposes terminates the 
corporation, bv taking from it the means to fulfill 
the purposes of its organization, is inconsistent 
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with the purposes of its constitution, becausd such 
act would work a practical dissolution of the cor¬ 
poration. * * 

4 ‘The question, therefore, arises whether or not 
a court of equity in the jurisdiction where the for¬ 
eign corporation has a situs for transacting its 
business, and where its property is situated, and 
without the presence of its non-resident directors, 
has jurisdiction, at the suit of a minority Stock¬ 
holder, who complains alone of the internal man¬ 
agement of its affairs, whereby the value qf his 
stock has been diminished and is threatened with 
further prospective injury, to appoint a receiver 
for such corporation, and thereby assume the man¬ 
agement of its business, with a view to windihg up 
its affairs, and distributing its assets. While there 
are persuasive reasons which appeal to a chancel¬ 
lor to exert to the utmost his powers to come to the 
relief of the resident stockholder, and save him 
the trouble, expense and possible unequal chances 
of seeking redress in a distant foreign jurisdic¬ 
tion, it is sufficient for this court to say that, :in the 
absence of a statute conferring such jurisdiction, 
the settled rules of equity seem to answer this 
question in the negative.” 


In Kelly v. Thomas, 234 Pa. 419, cited with approval 
in Hogue v. American Steel Foundries, 247 Pa. 
court summed up the substance of former Pe]ji: 
vania decisions with the statement: 


the 
nsyl- 


“A Pennsylvania resident has no right tp call 
upon the courts of his own state to protect him 
from the consequences of a voluntary membership 
in a foreign corporation. By the very act of mem¬ 
bership he entrusted his money to the management 
of a corporation owing its existence to and, gov¬ 
erned by the law of another state. * * Without 
doubt, Courts of Equity in Pennsylvania, hate * * 
jurisdiction to enjoin unlawful acts of such cor- 
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porations; * * but they have no jurisdiction as to 
their internal management.’’ 

The Authorities Cited by Appellants on the Question 
of Jurisdiction Do Not Sustain Their Position. 

The statement of the Supreme Court in Burnrite 
Coal Briquette Company v. Biggs, 274 U. S. 208, 71 L. 
ed. 1002, (Appellants’ brief p. 9), was made in deciding 
the jurisdiction of the district court to allow compen¬ 
sation and payment of expenses in a receivership dis¬ 
missed on appeal for want of jurisdiction. Receivers 
of a Delaware corporation were appointed in New 
Jersey under a statute authorizing receiverships for 
insolvent foreign corporations; on final hearing, some 
two years later, charges of mismanagement were sus¬ 
tained and the receivership was ordered continued 
pending reorganization. On appeal, it was held the 
District Court had no jurisdiction to appoint a re¬ 
ceiver, because the corporation was solvent when the 
bill was filed. The Supreme Court held a federal court, 
under general equity powers, might appoint a receiver 
for a corporatiqn independently of state statute, to pre¬ 
vent threatened diversion or loss of assets through 
gross fraud or mismanagement of its officers; that the 
bill contained sufficient allegations for that; and held: 

“The dismissal must rest on the ground that there 
was want of equity, not on lack of jurisdiction.” 

The defendant in Scatter good et al. v. American Pipe 
& Construction Company, 249 Fed. 23, (certiorari 
granted 247 U. S. 516, 62 L. ed. 1244; writ of certiorari 
dismissed 251 U. S. 564, 64 L. Ed. 416) (Appellants’ 
brief p. 9) was a New Jersey corporation, with many 
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subsidiaries and affiliates, all public utility corpora¬ 
tions; they furnished water service to a number of 
cities, most of them in Pennsylvania, in whic^ state 
were the company’s principal office and most of its bus¬ 
iness. The bill, filed by two stockholders, did not} allege 
insolvency, but said the company could not obtaiij funds 
to complete contracts undertaken by it, which wcj>uld be 
profitable when completed; and it prayed appointment 
of a receiver to continue the business, complete tfie con¬ 
tracts and save creditors and stockholders from loss. 
The corporation voluntarily appeared and admitted 
the averments of the bill, and the District Coijirt ap¬ 
pointed the company’s president as receiver, with the 
consent and approval of a majority of the stockholders 
and creditors. On the contention of a New pfersey 
stockholder, that the Pennsylvania court had nQ juris¬ 
diction to appoint a receiver for a New Jersey corpora¬ 
tion, the District court sustained the jurisdiction, and 
the Circuit Court of Appeals affirmed the decision, 
holding that under adjudicated cases a Pennsylvania 
court, and therefore a federal court, sitting in the state, 
might entertain a bill to appoint receivers for a corpo¬ 
ration financially embarrassed. 

The decision in Backus et al. v. Finkelstein et\ al., 23 
F. (2d) 357, (Appellants’ brief p. 9) was the Affirm¬ 
ance of the District Court’s decision reported in 23 F. 
(2d) 531. It was a stockholders’ suit, on behalf oi Miles 
Theater Corporation, a South Dakota corporation op¬ 
erating a theater in Minneapolis, and sought to re¬ 
cover assets of the company diverted by wrongful acts 
of the individual defendants, its officers, through mis¬ 
management, fraud, and misappropriation of i funds. 
Many of the charges of misconduct were “ fairly and 
fully established”, and the District Court said:! 
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“In all cases where a fiduciary for his own per¬ 
sonal advantage uses the property of his cestui 
que trust, plenary relief may be granted. The 
hands of the court are not tied. Whatever relief 
may be proper to the particular case will be meted 
out to the parties. ” 

The only question before the Circuit Court of Ap¬ 
peals in Amen can Creosote Works Inc. et al. v. Powell, 
298 Fed. 417 (certiorari denied 265 U. S. 595, 68 L. ed. 
119S) (Appellants' brief, pp. 10-12) was the sufficiency 
of the bill as against a motion to dismiss. The bill, 
filed in the District court of Louisiana, charged that 
one Labrot owned and controlled practically all the 
stock of the corporation, organized under the laws of 
Maryland, and that he and his family made up the 
board of directors; that he had conducted certain 
transactions to the damage and injury of plaintiff by 
depriving him pf his rights, by diluting the capital 
stock. The purpose of the bill was to undo acts of the 
corporation done under the domination of Labrot, and 
obtain the annulment of those things which he had 
wrongfully donq. The trial court found on the merits 
that the stock manipulations conducted by Labrot were 
detrimental to the minority stockholder, and were 
taken under circumstances which required their annul¬ 
ment. Labrot and the corporation agreed that if the 
bill were held sufficient the case should be decided on 
its merits as the trial court had found. The Circuit 
Court said: 

“When it appears that transactions have oc¬ 
curred in which a trustee is dealing with himself, 
the courts are intent on finding ways to defeat, 
rather than sustain, such transactions. It appear¬ 
ing, then, on the face of the bill, that a fiduciary 
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lias been dealing with a trust estate for his own 
benefit, and that fiduciary appearing now before 
this court with the admission that he makes no 
complaint against the decree of the court below, 
the action of that court in overruling the motion 
to dismiss the bill must be affirmed.” 

I 

The bill in Williamson v. Mississippi-Kansas Pipe 
Line Company , 56 F. (2d) 503, was filed by a stock¬ 
holder of the M-K Company, a Delaware Corporation, 
against that company, one Parish and Parish & Com¬ 
pany, another Delaware corporation, organized by 
Parish to deal in stock of the M-K Company with ,\ecret 
profits to himself; the district court held the bill did 
not allege sufficient facts to warrant exercise of juris¬ 
diction, acting on the theory that it related only to in¬ 
ternal affairs of foreign corporations. The Circuit 
Court said: j 

“A court of equity will not, as a generalj rule, 
administer the internal affairs of a foreigp cor¬ 
poration (cases).” 

Then follows the quotation appearing on pages 12-14 
of appellants’ brief, and the court further says (p. 
510): 

“We do not wish to be understood as holding 
that the courts of this jurisdiction may exercise 
visitorial powers over the corporations of Dela¬ 
ware, for that is a power which all courts regard 
as most appropriate for the domiciliary courts to 
exercise; but we think that most of the relief 
sought in the instant case does not, or need not, 
require the exercise of visitorial powers, aijid we 
are convinced that much of the relief demanded 
does not involve the internal affairs and manage¬ 
ment of the corporation in the sense contemplated 
by the rule upon which appellees rely.” 
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In Thomas H. Low, Receiver, v. T/ie I?. P. IT. Pressed 
Metal Company, et al., 91 Conn. 91 (Appellants’ brief, 
p. 14), one Low, appointed receiver in New York for 
the defendant, a New York corporation, sought in Con¬ 
necticut to set aside proceedings there had by stock¬ 
holders, under which a receiver had been appointed 
and the company’s local assets sold; he also asked to 
be appointed ancillary receiver and to have the prop¬ 
erty returned to him. The Court said: 

4 ‘In the absence of statute, a corporation cannot 
be dissolved by judicial decree, except in an action 
commenced in the name of the State which created 
it. (Cases) Hence courts of equity have, in the 
absence of statutorv authoritv, been unwilling to 
appoint receivers of corporations in liquidation 
proceeding^ at the request of private suitors, lest 
they should by indirection accomplish all the prac¬ 
tical consequences of a technical dissolution of the 
corporation. Pennsvlvania Steel Co. v. New York 
City Ry. Co., 117 C. C. A. 503, 519, 198 Fed. Rep. 
721, 737.” 

Then follows the quotation given on page 14 of appel¬ 
lants ’ brief as having been quoted in Potter et al v. 
Victor Page Motors Corporation, 300 Fed. 885. The 
court held that the jurisdiction, admitted by Low’s ap¬ 
plication, to appoint an ancillary receiver compelled 
the conclusion that it had jurisdiction, in a proper 
case, to appoint an original receiver. 

The Low case was cited in Potter et al. v. Victor 
Page Motors (Corporation, 300 Fed. 885 (District 
Court, District of Connecticut, 1924), (Appellants’ 
brief, p. 14), as authority for the exercise by a federal 
court in that state of the power to appoint receivers 
“under the conditions set forth in this bill”—that the 
corporation had not, and could not obtain, capital with 
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which to carry on the purposes for which it was ijacor- 
porated. The court said: 

‘ ‘ While the court undoubtedly has jurisdiction, 
in a proper case made out by the bill, to appoint a 
receiver over the property, in this state, of a for¬ 
eign corporation, and to authorize the sale Of its 
corporate assets, as well as distribution of the 
proceeds, that jurisdiction is exercised only tinder 
exceptional circumstances, and where the b|ll al¬ 
leges facts which clearly bring the case within one 
of the well-recognized exceptions. Mere afllega- 
tions of conclusions are insufficient.” I 

After quoting from Low v. Pressed Metal Co., supra, 
the court continued: 

“Inasmuch as the law of the state of Connecti¬ 
cut, as interpreted by its highest court, has given 
power to its local courts to appoint receivers un¬ 
der the condition set forth in this bill, it follows 
that a similar power mav be exercised bv the fed- 
eral court within the state of Connecticut.’f 


In the opinion, the language of Chancellor McGill in 
Benedict et al . v. Columbus Construction Co., 49 N. J. 
Eq., 23, 36, 23 A. 489, is quoted as follows: j 

“ ‘If stockholders in a corporation disapprove 
of the company’s management, which is conducted 
without fraud, or by action ultra vires, or in! gross 
abuse of trust, or shall consider their speculation 
a bad one, their remedy is to elect new offiqers or 
sell their shares and withdraw. Where thd ques¬ 
tion is one of more discretion in the management 
of corporate business by directors, or of dcjubtful 
event in the undertaking in which the corpdration 
is embarked, remedy cannot be had by application 
to a court of equity. ’ ’ ’ 
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In neither of the three cases cited by appellants 
(Brief, pp. 17-18-19), as holding that it was proper to 
appoint receiver of the assets of a foreign corporation, 
were the circumstances in the least similar to the case 
at bar. 

In Barley v. Git tings, 15 App. D. C. 427, certain de¬ 
positors with Continental Savings & Loan Company, 
a Virginia corporation having its principal office in 
Alexandria and a central office in Washington, filed a 
bill alleging insolvency of the company; insolvency was 
admitted, and a receiver appointed. About the fcame 
time a Virginia depositor filed in Alexandria a bill of 
the same nature, and a receiver was appointed there, 
who sought to intervene in the District cause and have 
the property delivered to him. The lower court dis¬ 
missed his bill; on appeal it was held he should be al¬ 
lowed to intervene but not to have the property turned 
over to him at that time. The court said of the cor¬ 
poration : 

4 4 In contemplation, then, of strict law, the cor¬ 
poration is a Virginia corporation; and its domi¬ 
cil is in.the legal jurisdiction of its said origin, 
irrespective of the citizenship or residence of its 
officers and members, and of the place where its 
business is in fact carried on.” 

The Virginia receiver claimed plaintiffs in the Dis¬ 
trict cause were not creditors, but stockholders, and 
that the object of the bill was to regulate the internal 
affairs of the corporation, by winding it up, adjusting 
relations of stockholders to it and to each other, and 
distributing its assets. The court said: 

4 4 If this assumption were sustained by the rec¬ 
ord in its representation of the relations of the 
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complainants to the corporation, and the purpose 
of their bill, we should have great difficulty the 
proper determination of the question raised.)” 

It was held that as plaintiffs had deposited funds with 
rights of withdrawal after a certain period, jwhich 
period had been reached and demand made, they were 
therefore creditors, and not stockholders, and on that 
basis the case did not come within the ruling pf the 
case of Clark v. Mutual Reserve Fund Life Association, 
14 App. D. C. 154. 

Washington National Building <& Loan Association 
of Washington, D. C., v. Pifer, 31 App. D. C. 434, 436 
(Appellants’ brief, pp. 18-19), involved a contract be¬ 
tween the Association, chartered in Virginia, ^nd a 
borrowing member residing in West Virginia, secured 
by deed of trust on land in the latter state, th^ bond 
stipulating that the contract was to be performed un¬ 
der the laws of Virginia. No receivership wps in¬ 
volved. Under the law of the District of Colombia, 
where the business of the association was conducted 
and the money was to be paid, the contract whs ad¬ 
mittedly usurious, and, the court said, must havp been 
known to be so when made. The court refused to al¬ 
low the association to stipulate against the application 
of the District law, and the decree of the court pelow, 
granting the borrower an accounting and a relejase of 
the trust, was affirmed. 

The question in Mitchell Mining Company v. \Emig, 
35 App. D. C. 527, was the sufficiency of service of 
process on an Arizona corporation, in a suit brought 
by a stockholder and judgment creditor, alleging the 
corporation had abandoned its affairs in Arizona, and 
was insolvent, but owned certain stock in a minijig and 
railway corporation operating in Mexico, ceriificate 
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for which stock was believed to be in the District. 

i 

Process was left at an office from which the corpora¬ 
tion had removed, and on such service receivers were 
appointed. The defendant appeared specially to quash 
service, showing it was not doing business in the Dis¬ 
trict. While this Court remarked that after appro¬ 
priate service of process the lower court might have 
appointed receivers ‘ 4 upon a sufficient bill for the pur¬ 
pose”, it reversed the decision and vacated the service 
of the subpoena and the rule to show cause upon -which 
the receivers were appointed. 

THE ALLEGATIONS OF THE BILL ARE INSUF¬ 
FICIENT TO WARRANT THE RELIEF PRAY¬ 
ED, EVEN IF SALTZ BROTHERS, INCOR¬ 
PORATED, WERE A LOCAL CORPORATION. 

If appellee Saltz Brothers, Incorporated, had been 
organized under the laws of the District of Columbia, 
appellants would not, on the allegations of the bill, be 
entitled to the relief prayed, whether by receivership 
or other-wise. 

The inability or unwillingness of two minority stock¬ 
holders to carry out their agreement with the majority 
stockholder for acquiring control of the corporation, by 
the purchase of his stock, which would appear to be at 
least a contributing cause of the “ dissension and hos¬ 
tility” in the conduct of the business, will not amount 
to cause for appointment of a receiver; nor will their 
opinion of the value of their own services, and of the 
possible effect of their withdrawal from their expired 
employment by the corporation, establish a necessity 
for the application by an Equity Court of the drastic 
remedy of a receivership. 

Charges made against appellee Langrock, as con- 
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tributing to the “continual dissension and hostility” 
between him and appellants—that he refused t<j) sign 
“necessary checks” on the corporation’s bank acbount, 
with no averment of fact as to their “necessary)” na¬ 
ture, or that as Treasurer he was not within the scope 
of his duties; that he caused appellee Langrock Cloth¬ 
ing Company to send inferior merchandise to appellee 
Saltz Brothers, Incorporated, “in violation of the so- 
called basic agreement and the franchise agreement be¬ 
tween the said Langrock Clothing Company arid the 
said Saltz Brothers, Inc.”, with no showing that Saltz 
Brothers, Incorporated, is a party to said agreement; 
that he attempted to take physical possession pf the 
corporation’s business, following the election pf its 
new officers, and gave notice to the banks in which were 
deposited the corporation’s funds concerning th<^ hon¬ 
oring of official signatures (R., pp. 10-11)—are charges 
which could be made only by the corporation itself, and 
are not available to other stockholders of the corpora¬ 
tion as reason for a receivership. 

In Salnita Corporation et al. v. Walter Holding Cor¬ 
poration et al., 168 A. 74 (Del. Ch.), the Court, consid¬ 
ering an application for appointment of a receiver, 
quoted from the opinions of Chancellor Curtis in the 
cases of Wliitmer v. William Whitmer & Sons, 11 Del. 
Ch. 222, 99 A. 428, 430, and Ellis v. Penn Beef Co., et 
al., 9 Del. Ch. 213, 80 A. 666, 669, as follows : 

“In the (Whitmer) case he said that the bar 
that the owner of one-half of the outstanding 
was excluded from any participation in the 
agement, is not enough to warrant the appoint¬ 
ment. In the earlier case of Ellis v. Penn Beef Co., 
supra, Chancellor Curtis stated it to be a farther 
rule that 4 a receiver will not be appointed tp wind 
up the affairs of a corporation merely because of 


e fact 
stock 
man- 
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dissensions among stockholders, where it appears 
that the corporation is solvent and its business 
prosperous ’, citing Sternberg v. Wolff, 56 N. J. 
Eq. 553, 42 A. 1078, in support of his statement.” 

Assuming that the “bonus”, by reason of which ap¬ 
pellants claim to be creditors, was shown to be right¬ 
fully earned under provisions of an agreement with the 
corporation, they are only unsecured simple contract 
Creditors, and have, in absence of statute, no substan¬ 
tive right, legal or equitable, in or to the property of 
the debtor, even though the debtor is a corporation, 
and insolvent, which last is not here alleged. 

In Pusey & Jones Co. v. Hanssen, 261 U. S. 491, 497, 
67 L. ed. 763, 771, the court said: 

‘ 4 The only substantive right of a simple contract 
creditor is to have his debt paid in due course. 
His adjective right is, ordinarily, at law. He has 
no right whatsoever in equity until he has ex¬ 
hausted his legal remedy.” 

The same question, among others, was decided by this 
Court in Henry Woodlnouse v. Edward B. Burling and 
H. Rozier Diilany, Trustees, 64 App. D. C. 196, 76 F. 
(2d) 446. 

This Court, refusing to interfere with the internal 
affairs of foreign corporations, has further refused to 
appoint receivers for District of Columbia corpora¬ 
tions when the averments of the bill showed only dif¬ 
ferences of opinion between stockholders. 

See: 

Schooley v. Dimmick, 56 App. D. C. 350; 

Scott v. Most Worshipful Grand Lodge etc., 57 
App. D. C. 383. 
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In the latter case this court held that the bill, averring 
differences of opinion between plaintiffs and certain 
defendants concerning the management of the lj)dge, 
with no averments of insolvency, waste, fraud, of vio¬ 
lation of law or of the governing regulations ojt the 
lodge, did not state grounds for a statutory dissolution 
of the corporation, nor for the appointment of ja re¬ 
ceiver for its property. This Court said: 

“It is stated in the bill that the sums of money 
advanced by these parties to the lodge were in¬ 
tended as a loan, and that the amounts therecjf are 
now due and owing to them from the lodge. * * ; 
but these statements, standing alone, are mere con¬ 
clusions of law, and are not sustained by necessary 
averments of facts. It follows that the bill fails 
to show any indebtedness due to plaintiffs from 
the lodge, such as would entitle them to present 
relief.” 

There is here no situation of “dissension among 
stockholders holding equal voting rights”, evpn if 
that alone would justify a receivership absent the 
other circumstances appearing in Masters v. Hart¬ 
man , 45 App. D. C. 253, 259 (Appellants’ brief, ip. 8). 
In that case, Modern Workmen of the World, repre¬ 
sented by Masters, Kinnear and another, transferred 
to Royal Insurance Company, represented by Jlart- 
man and two others, all its liabilities and assets, and 
retired from business; half the stock of the Royhl In¬ 
surance Company was assigned to Masters and his 
two associates; Masters was elected President and 
Kinnear Treasurer, and they had possession <j>f all 
the assets of the company. When dissension jarose 
between the two groups, Masters and Kinnear took the 
securities and suspended business of the insurance 
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company; and the Hartman group filed suit. Since the 
directors were evenlv divided, and there w~as no one 
to manage the company’s affairs, the court appointed 
a receiver to take possession of its assets, including 
those held by Masters and Kinnear, and conserve 
them for the benefit of the policyholders, not the 
stockholders. The Court of Appeals termed the ac¬ 
tions of Masters and Kinnear “indefensible”, and af¬ 
firmed the decision of the court below. 

In Zeckendorf v. Steinfeld, et al., 225 U. S. 445, 56 
L. ed. 1156, (cited on p. 8, Appellants’ brief) Steinfeld, 
stockholder of a mining company and controlling its 
operations, purchased a neighboring group of mines 
and agreed that the company might take them by re¬ 
imbursing him for his outlay; if it did not accept the 
opportunity he should keep the mines as his own. 
Thereafter the company’s original mines and the pur¬ 
chased group were operated together, and Steinfeld 
negotiated a sale of the entire property. After the 
sale he claimed his agreement with the company had, 
by reason of certain resolutions of the stockholders, 
been rescinded, and that he was individually entitled 
to the part of the proceeds representing the sale of 
the purchased group. The court held the company 
had not rescinded its resolution, that said proceeds 
belonged to it, not to Steinfeld, and that the appoint¬ 
ment of a receiver for the mining company, all of 
whose properties had been sold, to distribute the pro¬ 
ceeds of sale and to wind up its affairs, was proper. 

CONCLUSION. 

A court of equity will not take control of the prop¬ 
erty of a foreign corporation merely with a view of 
experimenting to ascertain if a stockholder’s invest- 


ment may be made more profitable by having the busi¬ 
ness conducted by a receiver. 

It is respectfully submitted that the action of the 
Court below in dismissing the bill was proper, Und 
that the decree appealed from should be affirmed.! 

Charles B. McInnis, 

John E. Laskey, 

Attorneys for Appellees. 




